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INTRODUCTION 

Appellant Ekco Housewares, Inc. ("Ekco") respectfully 

requests rehearing and/or rehearing~ bane of the panel's 

decision in this case. 1 

This case is an appeal from a judgment of the United States 

District Court for the Northern District of Ohio that imposed a 

penalty of $4,606,000 for violations of the financial 

responsibility regulations promulgated pursuant to the Resource 

Conservation and Recovery Act, 42 U.S.C. § 6901, et ~' 

("RCRA") and an Administrative Consent Order (the "Consent 

Order") requiring Ekco to comply with those regulations. RCRA 

and its implementing regulations provide a comprehensive 

regulatory system governing all aspects of the treatment, storage 

and disposal of hazardous waste . 

In this case, the Government did not seek redress for any 

environmental harm. Its only claim was that Ekco failed to 

document the undisputed fact that sufficient funds were 

available: 1) for closure of a surface impoundment at Ekco's 

Massillon, Ohio facility into which Ekco unknowingly had 

discharged water containing low levels of certain hazardous 

wastes; 2) for post-closure care of that surface impoundment; and 

3) for payment of any third party claims for personal injury or 

property damage arising out of operation of that surface 

impoundment. See generally 40 C.F.R. §§ 265.143, 265.145, 

1 Pursuant to Local Rule 14, a copy of the panel's decision 
is attached as Exhibit A . 
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265.147. The District Court imposed a separate penalty of $1,000 

per day for each violation of each regulation. 

Although the panel correctly reversed a portion of the 

penalties imposed by the District Court, it affirmed penalties 

amounting to at least $2,858,000, with the possibility that the 

amount will increase on remand. Rehearing or rehearing gn bane 

is necessary because the panel's decision conflicts with well-

settled case law in this Circuit forbidding penalty assessments 

that are disproportionate to assessments in similar cases. In 

addition, rehearing by the panel is necessary because the panel 

overlooked important evidence of Ekco's good faith . 

I. THE PANEL'S DECISION IS INCONSISTENT WITH SIXTH CIRCUIT 
PRECEDENT. 

A . This Court Requires That Similar Violations Receive 
Similar Penalties. 

The penalty of at least $2,858,000 ,in this case is the 

second largest aggregate penalty ever imposed in the history of 

RCRA for any violation or combination of violations. Although 

this Court has observed that our "judicial system [is] founded on 

the premise that justice and consistency are related ideas," 

Turpin v. Merrell Dow Pharmaceuticals. Inc., 959 F.2d 1349, 1349 

(6th Cir. 1992), cert. denied, 113 S. Ct. 84 (1992), the panel 

did not identify a single aspect of this case that sets it so 

markedly apart from virtually all other RCRA penalty cases. The 

panel's decision, therefore, is not merely contrary to the 

fundamental principles of justice cited by this Court in Turpin, 

it also is contrary to the clear mandate in this Circuit that 

awards of penalties or damages may not exceed awards in similar 

2 
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cases . Sterling v. Velsicol Chern. Corp·., 855 F.2d 1188, 1207 

(6th Cir. 1988) ; Baumgardner v. Secretary, HUD, 960 F.2d 572, 583 

(6th Cir. 1992) ; see also, Neyer v. United States, 845 F.2d 641, 

645 (6th Cir. 1988). Sterling and Baumgardner teach that 

similarity in penalty and damage amounts is a significant concern 

in this Circuit, and that justice requires that like violations 

be treated similarly. The panel's unexplained deviation from the 

requirements of these cases warrants rehearing or rehearing en 

bane. 

Even relatively small disparities between awards in similar 

cases are subject to close scrutiny by this Court. For example 

in Sterling, a case involving damages for exposure to various 

chemicals, this Court relied upon one previous case -- Laxton v. 

Orkin Exterminating Co., 639 S.W.2d 431 (Tenn. 1982) --which had 

awarded $6,000 to plaintiffs who had suffered similar exposures 

for an eight month period. This Court required the Sterling 

plaintiffs' awards to be exactly proportional to the amounts 

awarded in Laxton. 2 Thus, it reduced one plaintiff's judgment 

from $75,000 to $72,000, and another plaintiff's judgment from 

$50,000 to $36,000. 855 F.2d at 1207. Baumgardner also relied 

upon only one other case to reduce a $4,000 civil penalty in a 

Fair Housing Act case to $1,500. 960 F.2d at 583. The Court 

found these penalty reductions necessary because the 

discrepancies in the penalties prior to these adjustments were 

2 Each plaintiff in Sterling had been exposed to the 
chemicals for a different period, but this Court calculated the 
damages by using the precise rate awarded in Laxton -- $6,000 for 
eight months or $9,000 per year for each plaintiff. 

3 
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deemed "shocking" ·and "unjust." 855 F.2d at 1207; 960 F.2d at 

583. The panel in this case, however, allowed much greater 

discrepancies to stand without identifying any sufficient 

justification. 

The most graphic demonstration of the panel's deviation from 

Sterling and Baumgardner is the decision by a different panel of 

this· Court in United States v. Production Plated Plastics, Inc., 

Nos. 93-2055, 93-2618, 1995 U.S. App. Lexis 20539 (6th Cir. July 

19, 1995), decided less than thirty days before the decision in 

this case. 3 The defendants in Production Plated Plastics 

violated the same RCRA financial responsibility regulations that 

are at issue in this case. In addition to those violations, the 

District Court in Production Plated Plastics found that the 

defendants had committed numerous other RCRA violations, none of 

which were even alleged against Ekco by the Government in this 

case. Those violations included illegal discharge of hazardous 

waste into unlined surface impoundments, operation of hazardous 

waste piles without the necessary permits, failure to submit 

required closure and post-closure plans, failure to undertake a 

required groundwater monitoring plan, and failure to commence and 

to complete closure of the facility. United States v. Production 

Plated Plastics, 35 ERC 1517, 1522-23, (W.D. Mich. 1992) . 4 The 

defendants also violated an injunction entered by the District 

Court requiring them to comply with those numerous regulatory 

3 Pursuant to Local Rule 24(c), a copy of this Court's 
decision in Production Plated Plastics is attached as Exhibit B. 

4 A copy of the District Court's decision in Production 
Plated Plastics is attached as Exhibit c. 

4 
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provisions. Id. at 1523. Indeed, the defendants' disregard for 

both RCRA and the District Court's orders was so obstinate that 

the District Court found it necessary to appoint a receiver to 

liquidate the corporate defendants in order to guarantee that the 

necessary funds to achieve compliance would be available. 1995 

U.S. App. Lexis 20539 at *7. Based on these facts, the District 

Court imposed a total penalty of $1.5 million for all of these 

violations, including the financial responsibility violations . 

In affirming that penalty, this Court noted that it amounted to 

less than $400 per violation per day. 1995 U.S. App. Lexis 20539 

at *12 . 

In this case, the District Court found that Ekco violated 

the same financial assurance regulations as the defendants in 

Production Plated Plastics, but it imposed a penalty of $1,000 

per violation per day. It is undisputed, however, that Ekco, 

unlike the defendants in Production Plated Plastics, complied 

with every other applicable RCRA regulation, every other 

provision of the Consent Order at issue, and cooperated fully 

with environmental officials' efforts to address contamination at 

its facility. 5 

In fact, it was Ekco's voluntary action which first 

identified the· contamination. Immediately upon discovering that 

water from its on-site well contained low levels of certain 

chemicals, Ekco reported that fact to the Ohio Environmental 

5 The United States Environmental Protection Agency 
("USEPA") official with responsibility for this case admitted 
that she was unaware of any violations by Ekco other than 
financial responsibility violations. JA 974. 

5 
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Protection Agency ("Ohio EPA")' and ceased all discharges of that 

water to its surface impoundment. JA 1198-1204. Ekco then began 

to investigate the problem in order to remediate it. Id. The 

company signed a consent order, then proceeded with several years 

of complex investigations and remediation costing more than 

$4,000,000 -- all in compliance with detailed RCRA regulations. 

JA 268-269, JA 974, JA 999, JA 1019-1020. Yet the District Court 

imposed a penalty of $1,000 per violation per day, an amount more 

than 2-1/2 times higher than the penalty award in Production 

Plated Plastics. 

How is it possible, in light of Sterling and Baumgardner, 

that within 30 days this Court could affirm two cases with such 

disparate penalties for the same financial responsibility 

violations? The panel did not identify any "fact-driven . 

circumstances," slip op. at 18, that compelled such a result. 

Indeed, a comparison of the facts in these two cases reveals that 

the most significant difference between the cases is that the 

party with the lesser penalty also violated a host of other 

regulations so stubbornly and for such an extended period of time 

that the Court was forced to appoint a receiver to ensure 

compliance and to protect the environment; while the party with 

the greater penalty violated only the financial assurance 

regulations while complying with all other applicable RCRA 

regulations in undertaking extensive and costly remediation after 

voluntarily disclosing its environmental condition to the state 
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and expeditiously commencing the remediation process. Such a 

comparison leaves the stark impression of random justice. 6 

Nor is Production Plated Plastics the only case to leave 

such an impression. The panel also failed to distinguish this 

case from United States v. Maiorano, 19 CWLR 1376 (N.D. Ill. Jan . 

8, 1990) (attached as Exhibit D) . In that case, after an 

administrative hearing in which numerous RCRA violations were 

found, defendants were ordered to perform a RCRA closure of their 

facility (including submitting a closure plan and financial 

assurance) and to pay penalties of $3,500 and $18,500. 19 CWLR 

at 1376. Defendants failed to comply with any of these 

requirements; they also failed to respond to an EPA information 

request as required by 42 U.S.C. § 6927, and disobeyed a court 

order. Id. at 1376-77. After all of this, the District Court 

imposed a total penalty of $100,000, or approximately $110 

dollars per day. Id. at 1379. 

The panel's footnote reference to United States v. Bethlehem 

Steel, 829 F. Supp. 1047 (N.D. Ind. 1993), aff'd in part and 

rev'd in part, 38 F.3d 862 (7th Cir. 1994), as support for the 

6 The respective economic benefits allegedly enjoyed by the 
parties in the two cases do not explain the different awards. In 
Production Plated Plastics, the District Court found that the 
defendants' economic benefit from non-compliance was $1 million. 
35 ERC at 1522. It arrived at the $1.5 million penalty by 
increasing the economic benefit by 50%. Id. at 1524. In this 
case, the District Court found that Ekco's economic benefit 
ranged between $434,000 and $614,000. While Ekco vigorously 
disputed that finding (and presented evidence demonstrating that 
its total economic benefit was less than $3,500), application of 
the Production Plated Plastics formula to the District Court's 
findings in this case would have resulted in a penalty ranging 
from $646,000 to $921,000, or approximately 14% to 20% of the 
penalty actually imposed. 

7 
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penalty assessment in this case, slip op. at 19 n.9, is 

erroneous. Bethlehem Steel involved penalties for two separate 

facilities. 'The total penalty awarded by the District Court in 

that case ($6 million) amounted to less than $500 per day for a 

company whose seven years of violations included, among others, 

illegal injection of millions of gallons of haza~dous waste into 

the ground, and failure to submit and implement a closure plan 

(unlike Ekco, which did submit such a plan and spent millions of 

dollars to implement it) . 7 Moreover, the court found financial 

responsibility violations at only one of the facilities at issue 

-- a landfill. 8 The penalty for all the landfill violations was 

$1.8 million, which amounted to less than $180 per day. 829 

F. Supp. at 1060. 9 The court also found that Bethlehem Steel 

obtained an economic benefit of $1,586,900 from the landfill 

violations. Thus, the penalty for the landfill violations, of 

which financial assurance was only one, amounted to the economic 

benefit plus 13%. In Ekco's case, the same approach would have 

resulted in a penalty between $490,000 and $696,452 (11% to 15% 

of the penalty actually imposed), based upon the District Court's 

7 The court in Bethlehem Steel found 12,563 days of 
violations. 829 F. Supp. at 1054. The $6 million penalty, 
therefore, equals approximately $477 per day. 

8 In citing Bethlehem Steel, the panel referred to a $4.2 
million penalty equal to approximately $1500 per day. Slip op. 
at 19 n.9. That penalty was imposed for serious violations at a 
separate facility and did not include penalties for any financial 
assurance violations. 

9 The Bethlehem Steel court found more than 10,000 days of 
violations relating to the landfill (Counts II through VI of the 
Complaint). 829 F. Supp. at 1054. 

8 
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finding that the economic benefit ranged from $434,000 to 

$614,000. 

The panel also cited United States v. Environmental Waste 

Control. Inc., 710 F. Supp. 1172 (N.D. Ind. 1989), aff'd, 917 

F.2d 327 (7th Cir. 1990), cert. denied, 499 U.S. 975 (1991), as 

support for its decision. That case, in which the court ~mposed 

a combined penalty of $2,000 per day for all violations alleged, 

supports a far lesser penalty against Ekco for financial 

assurance violations. In Environmental Waste Control, the court 

found bad faith and imposed the penalty for three separate 

claims, each of which encompassed various violations. Count One 

charged ·illegal operation of a landfill without interim status. 

Encompassed within this charge were violations of all three 

financial assurance requirements, violations of various 

groundwater monitoring requirements, and a charge of falsifying 

the documentation which certified compliance with those 

requirements. 710 F. Supp. at 1204-1220. Count Two charged 

illegal placement of hazardous waste in unlined cells in 

violation of various RCRA technology requirements, id. at 1220-

1222, and Count Three charged inadequate groundwater monitoring 

continuing through the time of trial. Id. at 1222-1225. 

Dividing the $2,000 per day simply among the three counts results 

in a fine of $666.66 per day per count. Dividing that amount 

among the at least five separate violations in Count One, the 

penalty amounts to less than $135.00 per day per violation of 

9 
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each financial assurance requirement, compared to $1,000 per day 

per violation imposed against Ekco . 10 

These cases demonstrate that the enormous penalty imposed 

against Ekco is a ground-breaking event and a plain injustice. 

The comparison with like violations required by Sterling and 

Baumgardner reveals a startling disparity in penalties, 

especially in light of the fine so recently affirmed by this 

Court in Production Plated Plastics, and cannot fail to leave the 

impression that a mistake has been made. 

B. Actual Or Potential Harm From the Violations Does 
Not Distinguish This Case From Any Other Financial 
Responsibility Case . 

In atte.mpting to distinguish these and other cases that 

impose significantly lower penalties for financial responsibility 

violations, the panel held that "[t]he reasonableness of a 

penalty . is a fact-driven question, one that turns on the 

circumstances and events peculiar to the case at hand." Slip op. 

at 18. The panel went on to hold that Ekco's violations of the 

financial responsibility regulations deserved a significant 

penalty because: "A present violation of these regulations may 

significantly impair the ability to close and remediate the site 

10 Nor do United States v. Midwest Suspension & Brake, 49 
F.3d 1197 (6th Cir. 1995), or United States v. T&S Brass & Bronze 
Works, 681 F. Supp. 314 (D.S.C.), aff'd in part and vacated in 
part on other grounds, 865 F.2d 1261 (4th Cir. 1988), support 
the fine against Ekco. Neither case involved financial 
responsibility violations. The penalty in Midwest Brake was for 
discharging hazardous asbestos into the air in the workplace, 
posing an immediate health hazard. The penalty in T&S Brass was 
imposed for operating a hazardous waste surface impoundment 
without interim status, which has been characterized as "one of 
the most serious violations of RCRA." See Environmental Waste 
Control, 71P F. Supp. at 1242. 
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when needed and to protect third parties from harm." 11 Slip op . 

at 19. 

That "circumstance" is not unique to this case, however. 

The risk that closure might not be paid for or that third party 

liability claims might not be paid exists whenever there is a 

violation of the financial responsibility requirements. That 

risk cannot be the basis for distinguishing the $1,000 per day 

penalty in this case from the $400 per day penalty for the 

financial responsibility violations in Production Plated 

Plastics, the $180 per day penalty for identical violations in 

Bethlehem Steel or the $135 per day penalty in Environmental 

Waste Management. 

Indeed, the record demonstrates that any risk posed by 

Ekco's violations was significantly less than that presented in 

other cases. Ekco had an indemnity from its former parent 

company, American Home Products Corporation ("AHP"), for all 

environmental claims arising out of operations before AHP's sale 

of Ekco. The panel's finding that AHP's undertaking was "less 

than clear," slip op. at 16 n.6, flies in the face of the 

testimony by the government official who had the responsibility 

for deciding that very issue. That official determined that the 

11 The panel also distinguished several cases decided by 
administrative law judges imposing significantly smaller 
penalties in cases like this one that involved only financial 
responsibility violations. The panel concluded that those cases 
were inapposite because they were decided "at the earliest stages 
of the enforcement process." Slip op. at 18. Of course, that 
does not distinguish any of the district court cases discussed 
above which were brought after administrative enforcement efforts 
proved ineffective, and, in some cases, after the defendants 
violated court orders. 

11 
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guarantee ultimately submitted by AHP to meet the liability 

coverage regulations was sufficient precisely because the 

indemnity required AHP to pay all liabilities associated with the 

surface impoundment, including liability coverage, closure and 

post-closure care. JA 1213-1217. Because the parties stipulated 

that AHP always had sufficient funds to meet those requirements, 

JA 253, there was no risk that sufficient funds would not be 

available. 12 

The panel incorrectly characterized Ekco's position on this 

point as a 11 'no harm--no foul' theme. 11 Slip op. at 14. Rather, 

Ekco's position is that the penalty for a foul should be 

commensurate with the actual or potential harm resulting from 

that foul, as well with penalties imposed for similar fouls. 

That position is not merely consistent with, but required by, 

Sterling: 11 When considering whether an award is . excessive, 

this Court considers other awards in other cases, as well as the 

nature and extent of the injury. 11 855 F.2d at 1207. Whatever 

the harm caused or threatened by Ekco's noncompliance with the 

financial assurance regulations, the panel has not suggested that 

it was greater than the actual or potential harm in any other 

financial responsibility case and has not justified the enormous 

penalty imposed against Ekco . 

12 In considering generally the potential harm from financial 
assurance violations, the panel in this case erroneously found 
that na party cannot comply by submitting a financial statement 
or other indicators of its net worth. 11 Slip op. at 19. In fact, 
the financial assurance regulations specifically allow compliance 
through a specified financial test. 40 C.F.R. §§ 265.143(e), 
265.145 (e) , 265.147 (f) . 

12 
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Sterling and Baumgardner require that similarly situated 

defendants should receive similar penalties. The decision in 

this case violates that fundamental principle. Rehearing or 

rehearing en bane should be granted to conform the penalty in 

this case to the penalties in all other financial responsibility 

cases decided by district courts. 

II. THE PANEL FAILED TO CONSIDER CRITICAL EVIDENCE OF EKCO'S 
GOOD FAITH • 

More than $1,500,000 of Ekco's penalty as affirmed was 

imposed for violations of the liability coverage requirements. 

In allowing that penalty to stand, this Court gave no credit to 

Ekco for its good faith belief that it did not have to comply 

with those requirements. The panel criticized the reasoning of 

the only federal court cases to address whether a party, like 

Ekco, that had ceased the discharge of wastes before November 8, 

1985 was required to maintain liability coverage after that 

date. 13 It conceded, however, that those cases made Ekco's 

obligations under the regulations uncertain. Slip op. at 10-11, 

17. Nevertheless, the panel decided that Ekco was not entitled 

to any mitigation of the penalty for good faith because the 

Consent Order purportedly imposed a clear obligation upon Ekco to 

comply with the liability coverage regulations. In reaching that 

conclusion, the panel failed to consider a June 1990 letter from 

Ohio EPA to USEPA which referred thi.s matter to USEPA for 

13 See slip op. at 10-11 (discussing United States v. Clow 
Water Sys., 701 F. Supp. 1345 (S.D. Ohio 1988); United States v. 
Allegan Metal Finishing Co., 696 F. Supp. 275 (W.D. Mich. 1988); 
and T&S Brass, supra). The panel found the reasoning of those 
cases to be "wholly unsatisfactory." Slip op. at 11. 

13 
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enforcement . (Attached as Exhibit E.) That letter stated that 

the Consent Order did not require Ekco to comply with the 

liability requirements. While the panel previously had concluded 

that the letter was not relevant in interpreting the Consent 

Order, slip op. at 12, n.4, it did not consider the letter's 

bearing on the separate issue of Ekco's good faith. 

·Even if Ekco's interpretation of the Consent Order 

requirements was wrong, Ekco is entitled to a reduction in the 

penalty if its belief was reasonably held. United States v. 

Valentine, 885 F. Supp. 1506, 1515 (D. Wyo. 1995); Taylor v. 

United States, 151 F.R.D. 389, 393-395 (D. Kan. 1993). Cf . 

United States v. Winchester Mun. Utils., 944 F.2d 301, 306 (6th 

Cir. 1991) (in Equal Access to Justice Act case, the Government's 

position is "substantially justified" if it has been adopted by 

other courts, even if it is not adopted by court hearing 

argument). The Ohio EPA letter demonstrates that Ekco's belief 

meets that standard. Although Ekco may not have relied upon the 

letter in forming its belief, the letter demonstrates that a 

third party, in considering the language of the agreement, came 

to the same conclusion that Ekco did. Moreover, that third party 

was Ohio EPA, the very agency to which USEPA had delegated 

responsibility for monitoring compliance with the Consent Order. 

JA 336; JA 975-976. If Ohio EPA believed that the Consent Order 

did not require Ekco to comply with the liability requirements, 

surely it was reasonable for Ekco to come to the same conclusion. 

In assessing whether Ekco's penalty should be reduced based on 

this belief, it is not the accuracy of the belief which is 

14 



• 

·' 
• 

• 

• 

•• 

• 

• 

• 

• 

relevant, but rather its reasonableness. Simply put, Ekco should 

not be required to pay more than $1.5 million as a penalty for 

adopting an interpretation of the Consent Order identical to that 

of Ohio EPA, particularly where other companies, found to have 

acted in bad faith, have been fined so much less . 

CONCLUSION 

Because the panel's decision is contrary to Sterling and 

Baumgardner, rehearing or rehearing en bane is necessary to 

eliminate this conflict. In the alternative, the panel should 

grant rehearing and should hold that the penalty imposed for the 

liability coverage violations should be reduced substantially due 

to Ekco's good faith belief that it was not required to comply. 

September 30, 1995 
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Before: MARTIN and JONES, Circuit.Judges; JOINER, . . . 
Dtstnct Judge. · 

JOINER, District Judge. Defendant, Ekco Housewares, 
Inc., appeals a $4,606,000 civil penalty imposed under the 
Resource Conservation Recovery Act, 42 U.S.C. §§ 6901-
6987. The district court found that Ekco had violated 

• 
The Honorable Charles W. Joiner, United States District Court for 

the Eastern District of Michigan, sitting by designation . 
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federal regulations and a consent order in failing to provide 
documentation of its financial responsibility pending closure 
of a hazardous waste site. The court assessed a fine of 
$1000 per day for each of the violations. On appeal, Ekco 
challenges its liability under one of the regulations and the 
corresponding consent order obligation, and otherwise 
contends that the district court abused its discretion in 
imposing so large a penalty, and in not taking certain 
mitigating factors into account. · 

We affirm in part, reverse in part, and remand for 
further proceedings. 

I . 

A. 

Resource Conservation and RecoYery Act and 
Regulations 

The Resource Conservation and Recovery Act (RCRA), 
42 U.S.C. §§ 6901-6987 is a comprehensive statute 
governing the generation, transportation, storage, and 
treatment of hazardous wastes so as to "minimize the 
present and future threat to human health and the 
environment." 42 U.S.C. § 6902(b). The RCRA prohibits 
the operation of any hazardous waste management facility, 
except in accordance with a permit. 42 U.S.C. § 6925(a). 
Recognizing that the Environmental Protection Agency 
could not issue permits to all applicants before November 
19, 1980, the RCRA's effective date, Congress provided 
that a facility could obtain "interim status" to allow it to 
operate pending final administrative action on its permit 
application. Nonhside Sanitary Landfill, Inc. v. Thomas, 
804 F.2d 371, 373-74 (7th Cir. 1986). A facility could 
obtain interim status if it notified the EPA of its activities 
involving hazardous wastes, and submitted a Part A permit 
application. ld.; 42 U.S.C. §§ 6925(e)(l), 6930(a). 

Facilities that obtained interim status, as well as those 
that did not, were required to comply with certain 
operating standards promulgated by EPA. 40 C.F.R . 
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§ 265.1(b). At issue in this case are three "financial 
requirements" set forth in 40 C.F.R., Part 265, subpart H • 
§§ 265.14Q-150, specifically: (1) § 265.143, entitled 
"Financial assurance for closure," which requires owners 
and operators of treatment, storage, and disyosal (TSD) 
facilittes to demonstrate that they have suffictent assets in 
place and available in a specified manner to provide for 
appropriate closure of the facilities; (2) § 265.145, entitled 
"Financial assurance for post-closure care," which requires 
a similar showing for post-closure care of the facilities; and 
(3) § 265.147, entitled "Liability requirements," which 
requires owners and operators to demonstrate financial 
responsibility for third-party bodily injury or property 
damage claims arising from operations at the facilities . 

The EPA may authorize a state to administer and enforce 
a hazardous waste management program. The state of 
Ohio obtained such authorization, and its RCRA program 
is managed by the Ohio Environmental Protection Agency 
(Ohio EPA). The United States retains concurrent 
authority to enforce the applicable RCRA provisions. 42 
U.S.C. § 6928. Ohio has adopted financial requirements 
substantially identical to the federal regulations. 

Ekco's Massillon Facility; American Home Products 
Corporation 

Ekco has a facility in Massillon, Ohio, where it 
manufactures various household produc~. From the 1950s 
until 1978, Ekco discharged liquid wastes containing lead 
and cadmium-bearing sludge into an unlined surface 
impoundment at the facility. In 1980, Ekco began 
discharging another kind of waste into the impoundment, 
noncontact cooling water which had been pumped from a 
well on the site and circulated through pipes outside 
degreasers as a cooling step in the manufacturing process. 
In 1984, Ekco discovered the existence of trichloroethylene 
and trichloroethane (TCE and TCA) in the groundwater 
beneath the plant. Ekco's investigation revealed that a well 
at the site was the source of the contamination, and that the 
discharged cooling water in the surface impoundment also 
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contained TCE and TCA. Ekco stopped discharging into 
the impoundment in June 1984 and never resumed. 

In September 1984, shortly after the contamination was 
discovered, Ekco's corporate parent, American Home 
Products Corporation (AHP), sold Ekco to The Ekco 
Group, Inc. Pursuant to the purchase agreement, AHP 
agreed to indemnifX and hold Ekco harmless from certain 
environmental liability, including liability associated with 
the surface impoundment at .the. Massillon , facility and the 
costs of remediation and closure of the impoundment. The 
parties stipulated that AHP always had sufficient funds to 
pay for closure and post-closure care of the impoundment 
and third-party injury or property damage claims. AHP's 
indemnity obligation did not extend, however, to claims 
which "may have been exacerbated by actions other than by 
AHP and its agents" which occurred after the sale. Ekco 
agreed to pay that portion of such claims, and both parties 
reserved the right to file suit regarding their respective 
obligations . 

Administrative Complaint and Consent Order 

Pursuant to 42 U.S.C. § 6930, Ekco notified the EPA in 
1980 that the Massillon facility was generating hazardous 
wastes, but did not inform the EPA that the Massillon 
facility was treating, storing, or disposing of hazardous 
wastes, and did not submit the Part A application required 
to obtain interim status for that facility. In November 
1986, the EPA filed an administrative complaint against 
Ekco, alleging that Ekco stored hazardous wastes at the 
Massillon facility without a permit or interim status, and 
failed to comply with the financial requirements of 40 
C.F.R. §§ 265.140-150. Ekco and the EPA entered into 
a partial consent order one year later that required Ekco to 
submit a closure plan for the facility within 90 days and, at 
the same time, to "[c]omply with the financial 
responsibility requirements for closure until closure has 
been certified, pursuant to 40 CFR 265.140 through 
265.151 [.]" The order provided that failure to comply with 
any of its provisions would subject Ekco to civil penalties 
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under the RCRA. The parties entered into a second 
consent agreement by wflich Ekco agreed to pay an 
administrative penalty of $55,478 for its violations. 

Eventual Closure of the Impoundment and Compliance 
with F'mancial Requirements 

Ekco's initial closure plan, submitted on August 12, 
1988, called for retention of the hazardous waste on the 
site through stabilizing and solidifying the waste so that it 
would not escape from the impoundment. Ohio EPA 
rejected the plan several months later, but invited Ekco to 
conduct tests to determine if the stabilization proposal 
would work. Ekco subsequently conducted a treatability 
study and other tests. Eventually, in July 1992, Ekco 
submitted a "clean closure" plan, one that contemplated the 
removal of all hazardous waste from the site. The clean 
closure plan was approved in 1993. 

This case does not directly concern the contamination and 
closure of the Massillon surface impoundment but, rather, 
Ekco's lengthy delay in complying with its obligations to 
document that it had secured financial resources for the 
impoundment's closure and post-closure care, and to satisfy 
third-party claims arising out of the contamination. The 
record reflects that Ekco repeatedly was notified that it was 
in violation of the applicable regulations and consent order . 
Ekco was so notified in March 1988, but did not comply. 
In August 1988, Ekco submitted its initial closure plan, but 
did not comply with the ·financial responsibility 
requirements at that time, as required by the consent order. 
In September 1989, the Ohio EPA again notified Ekco that 
it was in violation of the regulations and the consent order . 
The notice referred to the fact that Ekco's initial closure 
plan had been disapproved, and stated that Ekco's closure 
"estimates must be revised ... before [Ekco] establishes 
a financial assurance mechanism(s) for closure and post
closure care[.]" One week later, an Ohio EPA 
representative told Ekco's attorney that Ekco's financial 
responsibility obligations were not contingent on submittal 
or approval of a revised closure plan. Still Ekco did not 
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comply. In March 1990, Ohio EPA sent Ekco another 
notice of violation. . 

Ekco ultimately decided to satisfy its obligation to 
establish financial assurances for closure and post-closure 
care through submitting a letter of credit, as pennitted by 
40 C.P.R. § 265.143(c), and, AHP submitted a $ 1.5 
million letter of credit to Ohio EPA on June 25, 1990 . 
The letter of credit substantially complied with the 
applicable regulation's requirements, § 264.15l(d), but had 
several defects which were brought to Ekco's attention in 
October 1990.1 Plaintiff presents no evidence or claim that 
the letter of credit was not valid and negotiable as 
originally submitted. Ekco submitted documentation to 
correct some of the defects in November 1990, and 
corrected the remaining problems in September 1992. 
Ohio EPA later notified Ekco that the financial assurance 
for closure violation was deemed abated as of September 
1992, and that Ekco was no longer required to provide 
financial assurance for post-closure care in light of its 
submittal of a clean closure plan. 

Ekco's efforts to timely demonstrate financial 
responsibility for third-party claims were less impressive. 
In April 1990, Ekco's attorney sent Ohio EPA a copy of 
Ekco's general liability policy, aware that it contamed 
pollution exclusions. Ohio EPA advised that the policy 
was insufficient in May 1990. In June. 1990, Ekco 
requested a variance from the li~bility coverage 
requirement, but, later that month, requested Ohio EPA not 
to act on the request. No further action was taken until 
September 29, 1992, when Ekco submitted AHP's 
guarantee, by which AHP obligated itself to satisfy Ekco's 

1 
Ek.co neglected to forward a duplicate origiQal of the stand-by trust 

agreement. Additionally, the letter of credit was issued to AHP, not 
Ekco, and did not name Ekco or state that it was for Ekco's benefit . 
Finally, the letter of credit was not accompanied by a letter setting 
forth Ek.co's address and identification number, and the fact that Ekco 
was relying oo the letter of credit. 
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third-party liability. Ohio EPA found the guarantee 
defective because it had an effective date of September 1, 
1988. Ohio EPA apparently inferred that Ekco backdated 
the guarantee to absolve itself of liability for its lengthy 
delay in submitting proof of liability coverage, and required 
that the effective date be made contemporaneous with the 
date of issue. Ekco made the requested change on March 
11, 1993. 

B-. 

The United States filed suit against Ekco in June 1992, 
prior to Ekco' s final abatement of its violations. The 
complaint alleged that Ekco violated both the regulations 
and the 1987 consent order in failing to comply with the 
financial responsibility requirements, and sought injunctive 
relief and administrative ~nalties in amounts up to $25,000 
per day for each violatton, as permitted by 42 U.S.C. 
§ 6928. Ruling on the parties' cross-motions for summary 
judgment, the district court held that the ·consent order 
obligated Ekco to establish financial assurance for closure 
and post-closure care and to demonstrate financial 
responsibility for third-party claims, and that Ekco had an 
independent obligation under 40 C.F.R. § 265.143 to 
establish financial assurance for closure. The court 
reserved the questions whether Ekco was bound to establish 
financial assurance for post-closure care and to demonstrate 
responsibility for third-party claims under §§ 265.145 and 
265.147, respectively, and decided tbose issues adversely 
to Ekco following tnal. 

The court thus concluded that Ekco violated both the 
consent order and the regulations in not complying with all 
three financial responsibility requirements, and calculated 
the number of days on which Ekco was in violation, 
starting with August 15, 1988, the date on which the 
consent order first r~uired submission of financial 
responsibility documentation. The court stopped the clock: 

(1) with respect to Ekco's obligation to establish 
financial assurance for closure (§ 265.143), on 
September 20, 1992, the day before Ohio EPA 
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received the final documentation to cure technical 
defects in the letter of credit (1486 days); · 

(2) with respect to the obligation to establish 
financial assurance for post-closure care 
(§ 265.145), on or about July 28, 1992, when Ekco 
submitted a plan for clean closure (1445 days); and 

(3) with respect to the obligation to demostrate 
financial responsibility for third-party claims 
(§ 265.147), on March 11, 1993, the date on which 
Ekco resubmitted AHP's guarantee bearing a 1992 
rather than a 1988 effective date (1675 days) . 

The court assessed a penalty of$1000 per day for each day 
on which Ekco was in violation, for a total of $4,606,000. 
United States v. Ekco Housewares, Inc., 853 F. Supp. 975 
(N.D. Ohio 1994). 

II. Liability for Violating Obligations to Establish 
Financial Assurances for Closure and Post
Closure Care 

Ecko does not challenge the district court's holding that 
it violated both the consent order and the regulations, 
§§ 265.143 and 265.145, in failing to comply with its 
obligations to establish financial assurances for closure and 
post-closure care. Thus, the only question raised on appeal 
as to these two requirements is the r~sonableness of the 
penalty imposed, discussed in Part IV. 

III. Liability for Violating Obligation to Demonstrate 
Financial Responsibility for Third-Party Claims 

The district court found that Ekco's obligation to 
demonstrate financial responsibility for third-party claims 
arose from two independent sources: the consent order, by 
which Ekco unambiguously agreed to comply with 40 
C.P.R. § 265.147; and § 265.147 itself. Ekco challenges 
both bases for the district court's holding. Our affirmance 
on either ground is sufficient to affirm the district court's 
finding that Ekco was in violation of an obligation, and 
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thus subject to civil penalties. We review the district 
court's holdings de novo. 

A. 40 C.F.R. § 265.147 

At first blush, it is difficult to conceive of a basis on 
which Ekco could dispute its obligation to comply with 
§ 265.147, whatever the scope of its obligations in the 
consent order. The district court correctly found that Ekco 
operated the Massillon impoundment as a disposal facility 
from at least August 1988 to July 1992; that, although 
Ekco never obtained interim status, it was nonetheless 
subject to the Part 265 financial requirements; and that 
§ 265.147 requires an owner/opc:rator of a hazardous waste 
facility to demonstrate financ1al responsibility for third
party claims throughout the closure process until final 
closure is certified. § 265.147(e). 2 The· conclusion which 
follows is that Ekco was obligated to comply with 
§ 265.147 until the impoundment's final closure was 
certified, and violated its obligation. 

Ekco attempts to side-step the requirements of§ 265.147 
by relying on the 1984 Hazardous and Solid Waste 
Amendments to the RCRA, Pub. L. 98-616 (1984). 
Included in those amendments is the provision codified at 
42 U.S.C. § 6925(e), which operated to put an outside 
limit on interim status. Pursuant to § 6925(e), an existing 
land disposal facility would lose interim status unless the 
facility applied for a final determination regarding its 
permit and certified that it was in compliance with all 
groundwater monitoring and financial responsibility 
requirements by November 8, 1985, the loss of interim 
status (LOIS) deadline. Congress initially provided for 
interim status to allow hazardous waste facilities to operate, 
while giving the EPA sufficient time to act on permit 
applications. As indicated by the LOIS amendment, 
Congress determined in 1984 that owners/operators sho~;~ld 

2
See alsQ Sl Fed. Reg. 16422 (1986) (explaining time period for 

which liability coverage must be procured) . 

' I 
I 
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move out of this short-term status and into full RCRA 
compliance. In 1985, the EPA · issued Interim Status 
Standards for implementation of the 1984 amendments. 50 
Fed. Reg. 38946 (1985). These standards made clear that 
the consequence of loss of interim status was closure of the 
facility in question. · 

Ekco contends that early cases construing the LOIS 
amendment had the effect of excusing facilities from 
compliance with the financial responsibility requirements if 
they shut down by that date. Ekco states that 1t had ceased 
operating the surface impoundment in 1984, when it 
stopped discharging waste into it, 3 and therefore was 
excused from compliance. We disagree. 

The cases relied upon by Ekco are those in which 
owners/operators contended that they could not certify 
compliance with the financial responsibility requirements 
prior to the LOIS deadline because it was impossible to 
obtain insurance coverage which would enable them to do 
so. These cases suggest that an owner/opc?rator would not 
be required to certify compliance w1th the financial 
responsibility requirements if it simply ceased operations 
prior to the LOIS deadline. See United States v. Clow 
Water Sys., 701 F. Supp. 1345, 1348 (S.D. Ohio 1988); 
United States v. Allegan Metal Finishing Co., 696 F. Supp . 
275, 285 (W.D. Mich. 1988); United States v. T & S Brass 
and Bronze Works, Inc., 681 F .. Supp. 314, 319-20 
(D.S.C.), affd in pan and vacated in pan on other 
grounds, 865 F.2d 1261 (4th Cir. 1988) (Table). None of 
these cases, however, directly confronts the issue posed 
here, whether an owner/operator must nonetheless satisfy 

3
Ekco did not "cease operating· the impoundment when it stopped 

actively discharging waste into it in 1984. Rather, as the district court 
found, Ekco operated the impoundment as a disposal facility from at 
least 1988 to 1992, as evidenced by its initial plan to maintain the waste 
at the site after closure. See 40 C.F.R. § 270.2, defining •disposal 
facility• as one at which hazardous waste is intentionally placed into or 
on the land or water, and at which hazardous waste will remain after 
closure . 
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the financial responsibility requirements imposed by subpart 
H of Part 265 until final closure of the facility in question 
is certified. Moreover, the approach suggested in these 
cases is wholly unsatisfactory, as it would operate to 
reward those owners/operators which flouted the interim 
status and LOIS requirements by exempting them from 
complying with the financial resp<?nsibilit¥, requirements 
until final closure of their facilities, whde leaving the 
balance of the regulated community subject to those 
requirements. 

We decline to transform a statutory penalty--the loss of 
interim status--into an absolution from otherwise applicable 
regulatory obligations. Construing § 6925(e) in this 
manner would defeat its obvious goal of bringing facilities 
into full compliance with the RCRA. See In re Gordon 
Redd Lumber Co., RCRA Appeal No. 91-4, 1994 RCRA 
LEXIS 29 at *55 (June 9, 1994) {rejecting argument that 
respondent was not required to comply with § 265. J47 
because it had chosen to cease operations). We therefore 
conclude that Ekco's obligation to comply with § 265.147 
was not affected by the 1984 LOIS amendment, and affinn 
the district court's holding that Ekco violated § 265.147 
and was subject to civil penalties as a result. 

B. Consent Decree 

The consent order required Ekco to "[c]ontply with the 
financial responsibility requirements for closure until 
closure has been certified, pursuant to 40 C.F.R. 265.140 
through 265.151[.]" Ekco claims that the emphasized 
words required it only to establish financial assurances for 
closure and post-closure care pursuant to § 265.143 and 
§ 265.145, respectively, and that the decree did not include 
the obligation to demonstrate financial responsibility for 
third-party claims as set forth in § 265.14 7. The question 
thus presented is whether § 265.147 imposes a "financial 
responsibility requirement for closure" in the context of the 
consent order at issue. We conclude that it does . 

As an initial matter, there is no question but that 
§ 265.147 is a "financial responsibility requirement." 
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Congress directed the EPA to promulgate regulations 
setting forth performance standards necessary to protect 
human health and the environment, including standards 
relating to "financial responsibility." 42 U.S. C. 
§ 6924(a)(6). See also § 6924(t) (itemizing types of 
financial responsibility requirements permissible). ·Section 
265.147 is one of the "financial requ1rements" enumerated 
in subpart H of Title 40, Part 265. The Federal Register 
notices pertaining to Part 265's requirements refer to 
§ 265.147 as a finanCial responsibility requirement. See 52 
Fed. Reg. 44,314 (1987); 51 Fed. Reg. 25,350 (1986). 
The obligation set forth in § 265.147 is, by its own 
terminology, a "financial responsibility" requirement, and 
§ 265.147 expressly is included by the consent order's 
reference to those regulations found at "40 C.F.R. 
§§ 265.140 through 265.151." (Emphasis added.) 

To accept Ekco's argument, it would be necessary to 
hold that the words "for closure" negate the otherwise plain 
meaning of the langua~e at issue, and limit Ekco's duties 
to establishing "financtal assurance" for closure and post
closure care pursuant to §§ 265.143 and 265.145. This 
construction is untenable. The consent order does not refer 
to the "financial assurances" requirements, but to the 
broader category of "financial responsibility requirements," 
of which § 265.147 clearly is one. The parties entered into 
the consent order contemplating that the surface 
impoundment would be closed, and agreed that Ekco would 
comply with the financial responsibility requirements when 
it submitted its closure plan. By its reference to "for 
closure," the consent order merely incorporates the course 
of action planned by the parties, and agreed upon in the 
very same instrument. In sum, we are presented with no 
basis4 on which to disturb the district court's construction 

4
In a June 1990 letter to the EPA, an Ohio EPA official expressed 

his view that the consent order did not independently require Elc:co to 
document its fmancial responsibility for third-party claims. There is no 
evidence that Ekco was aware of the letter at the time, or relied on the 
letter in any way. Because we conclude that the consent order is 
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of the terms of the consent order. Pursuant to the 
unambiguous language of that order, Ekco was obligated to 
comply with § 265.147. 

IV.· Whether District Court Abused its Discretion in 
Setting Amount of Penalty 

Section 3008(g) of the RCRA provides: 

Any person who violates any requirement of this 
subtitle shall be liable to the United States for a civil 
penalty in an amount not to exceed $25,000 for each 
such violation. Each day of such violation shall, for 
purposes of this subsection, constitute a separate 
violation. 

42 U.S.C. § 6928($). Subsection (c) provides that a 
violation of a comphance order also renders the violator 
subject to a $25,000 per day penalty. In imposing civil 
penalties, it is appropnate for the court to take mto account 
the seriousness of the violation and any good faith efforts 
to comply. See 42 U.S.C. § 6928(a)(3). Numerous other 
factors are relevant, including the harm caused by the 
violation, any economic benefit derived from 
noncompliance, the violator's ability to pay, the 
government's conduct, and the clarity of the obligation 
involved. United States v. Bethlehem Steel Corp., 829 F. 
Supp. 1047, 1055 (N.D. Ind. 1993) (collecting cases). The 
assessment of civil penalties is committed to th,e informed 
discretion of the court, and we review only for abuse of 
discretion. United States v. Midwest Suspension and 
Brake, 49 F.3d 1197, 1205 (6th Cir. 1995) (citing United 
States EPA v. Environmental Waste Control, Inc., 917 F.2d 
327, 335 (7th Cir. 1990), cert. denied, 499 U.S. 975 
(1991)). This court will find an abuse of discretion when 
the district court relies on clearly erroneous findings of fact 
or uses an erroneous legal standard. Newsom v. Norris, 

unambiguous, we need not resort to extrinsic evidence. Moreover, the 
Ohio EPA was not a party to the consent order, and the view of one of 
its officials is of no weight in determining its terms . 

I 
I 
I 
I 
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888 F.2d 371, 373-74 (6th Cir. 1989). On appeal, Ekco 
contends that the district court abused its discretion in 
giving insufficient weight to numerous alleged mitigating 
factors, and in imposing a penalty allegedly 
disproportionate to that imposed against other RCRA 
violators. We address each argument in tum . 

A. Mitigating Factors 

In determining whether the court gave.Ekco short .shrift 
in its treatment of the numerous alleged mitigating factors, 
we first examine the purpose of the financial responsibility 
regulations, which is to require the owner/operator of a 
hazardous waste facility to document that it has secured the 
resources required to close the facility in an appropriate 
and safe manner, and to pay third-party claims that may 
arise from its operations. Vineland Chem. Co. v. United 
States EPA, 810 F.2d 402, 404 n.l (3d Cir. 1987). The 
timing of these obligations is critical. The regulations 
require that the owner/operator secure the necessary funds, 
and document that it has done so, prior to closure. This 
requirement ·is imposed to reduce the risk that insufficient 
funds will be available after the facility is shut down, when 
the owner/operator may not have the economic ability or 
incentive to devote resources to a defunct operation. See 
generally 41 Fed. Reg. 32274 (1982) (interim rules 
regarding hazardous waste treatment, storage and disposal 
facilities). Similarly, the regulations set forth specific 
requirements regarding the manner in which the funds are 
to be secured to provide the appropriate level of assurance 
that the funds will, in fact, be available when needed. /d. 

Mindful of these significant regulatory goals, we reject 
Ekco's contention that the $1000 per day penalty was 
excessive because AHP always had the financial resources 
to close the impoundment and satisfy third-party claims, 
and ultimately provided the necessary documentation. 
Ekco' s "no harm--no foul" theme, recurrent throughout this 
appeal, simply misses the mark. Ekco was required to 
have secured the funds and documented their existence on 
each day of each year in question. It cannot escape the 



• 

• 

• 

• 

• 

•• 

• 

• 

• 

• 

No. 94-3268 United States v. Ekco Housewares, Inc. 15 

consequences of its inaction by pointing to its eventual, and 
untimely, compliance . 

We are persuaded, however, that the district court gave 
too little weight to the fact that Ekco substantially complied 
with its closure and post-closure care obligations on June 
25, 1990, when it submitted AHP's letter of credit; and 
with its third-party claims obligations on September 29, 
1992, when it submitted AHP's guarantee. The court 
found that technical defects existed in both instruments. 
leading it to continue the $1000 per day penalty for each 
violation until final abatement. The penalty imposed for 
the period following Ekco's substantial compliance is 
significant, as the time period involved exceeds two years 
for two violations, and five months for the third violation. 

The EPA legitimately may require that financial 
responsibility requirements be satisfied in the manner 
specified in the regulations, and an owner/operator's failure 
to comply with those requirements renders it subject to the 
imposition of penalties. In assessing the seriousness of a 
violation of thts type, however, the court should consider 
principally whether the defects threaten the availability of 
the funds. Other relevant factors include the violator's 
attempt to cure the defects, whether there are impediments 
to cure that are outside the violator's direct control, and the 
timeliness of the violator's response . 

We conclude that the amount of the penalty imposed here 
is excessive, because the record does not reflect that the 
defects in the letter of credit and guarantee in any way 
impaired the availability of the funds. There is no 
indication that the defects in the letter of credit, e.g., the 
failure to provide a duplicate trust agreement and to name 
Ekco in the letter of credit itself, had any bearing on the 
bank's obligation to pay Ohio EPA upon presentment. 
Likewise, there is no evidence that AHP's guarantee was 
invalid when originally submitted, and its sole "defect" was 
in having an effective date of 1988 rather than the date on 
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which it was executed. 5 Ekco documented that secured 
funds were available in amounts that were satisfactory to 
Ohio EPA. The principal purpose of the regulations thus 
was fulfilled, and Ekco should not be required to pay the 
same amount in penalties for the period following its 
substantial compliance as it must pay for the period when 
it was in complete default. We therefore remand to permit 
the district court to re-assess the proper penalty to be 
imposed for the periods noted above. 

The district court did not abuse its discretion in its 
assessment of Ekco's remaining mitigation claims. Ekco 
concedes that the amount of its pen.alty can be based on the 
economic benefit gained through noncompliance, but 
contends that the court erred by calculating the amounts 
saved by Ekco in not procuring a letter of credit and 
liability insurance coverage, rather than with reference to 
the costs ultimately incurred by AHP in procuring a letter 
of credit and in submitting a guarantee. Ekco, not AHP, 
was bound by the regulations and consent order. • Until 
AHP stepped forward, Ekco was required to comply with 
the regulations, and realized cost savings by not doing so. 7 

5 
At oral argument, plaintifrs counsel acknowledged that Ohio EPA 

rejected the backdated guarantee out of a concern that Ekco was 
attempting to reduce its liability for penalties for the years before it 
submitted the guarantee. If this is indeed the case, Ohio EPA could 
have accepted the guarantee while reserving the right to contest its 
relevance to the issue of penalties. As it is, Ohio EPA's insistence on 
a 1992 effective date operated to significantly reduce the scope of the 
guarantee. 

~le Ekco vigorously maintains that AHP was at all times 
obligated to satisfy its indemnity agreement, AHP's obligation is less 
than clear from the indemnity language in the purchase documents 
themselves, as the district court so found . 

7
We find no evidentiary error in the court's consideration of 

plaintifrs expert testimony on the cost savings to Ekco . 

~ 
I 

I 
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Ekco's claim that it delayed in complying with its 
financial responsibility obli,ations based upon its good faith 
reliance on the ·advice and mterpretations of governmental 
officials is plainly contradicted by the record. The district 
court detailed at least · 28 written or telephonic 
communications between Ekco' s representatives and Ohio 
EPA in which Ekco was informed; repeatedly and 
unequivocally, that it was obligated to comply with all 
three financial responsibility requirements. In defending its 
delay, Ekco relies in part on the September 1989 notice 
that it should revise its closure estimates prior to providing 
financial assurances, and claims that it could not pr(lvide 
financial assurances until it could revise its estimates, and 
it could not revise its estimates until it revised its closure 
plan. Ekco does not explain, however, why it defaulted in 
its obligations until September 1989. For the period 
following September 1989, it is sufficient to note that Ekco 
was able to revise its estimates for purposes of submitting 
financial assurances, as evidenced br, the fact that it did so 
in June 1990 with AHP's $1.5 million letter of credit. 
Ekco defends its failure to document responsibility for 
third-party claims, arguing that it interpreted, in good faith, 
§ 265.147 and the consent order as not imposing this 
obligation. Admittedly, the cases addressin~ the effect of 
the LOIS amendment made Ekco's obhgation under 
§ 265.147less than crystal clear. The same cannot be said 
of its obligation under the consent order, however . 
Moreover, the repeated and consistent notices given by 
Ohio EPA negate Ekcq's claim of good f~th. 

Finally, Ekco contends the amount of the penalty 
imposed exceeds the amount necessary to deter It from 
future violations. The district court properly considered 
the deterrence effect not just on Ekco, but on the regulated 
community as a whole. Moreover, given Ekco's apparent 
view that the financial responsibility requirements take a 
far-distant seat to its other RCRA obligations and its 
con!'!ntions that its ultimate compliance substantially 
excuses its lengthy delay in so doing, the deterrence 
message sent by the district court's penalty was one sorely 
needed . 
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B. Allegedly Disproportionate Penalty 

Ekco contends that the court abused its discretion in 
imposing a penalty significantly higher than penalties 
imposed against other owners/operators for similar 
violations. The penalties imposed in other cases are indeed 
relevant. See Sterling v. Velsicol Chem. Corp., 855 F.2d 
1188, 1207 (6th Cir. 1988) (civil damage awards 8 to 40 
times award made in prior case excessive, and shocked 
judicial conscience). The reasonableness of a penalty, 
however, is a fact-driven question, one that turns on the 
circumstances and events peculiar to the case at hand. 

Viewed in this light, the decisions relied upon by Ekco 
do not provide meaningful guidance. Ekco relies almost 
exclusively on EPA administrative cases, decided at the 
earliest stages of the enforcement process, in which 
violators were assessed penalties in the thousands-of-dollars 
range for violatin~ financial responsibility requirements. • 
Ekco was in a posttion analogous to these violators in 1989 
when it entered into a consent order requiring it to pay 
$55,478 for the violations cited in the administrative 
complaint. This case was brought several years later, 
following Ekco's continued default in its obligations under 
both the regulations and the consent order . 

8 . 
E.g., In the Matter of Marley Cooling Tower Co., No. RCRA-09-

88-008, 1989 RCRA LEXIS 22 (Nov. 30, 1989) ($7000 penalty for 
failing to update financial assurances and in failing to demonstrate 
fmancial responsibility for third-party claims); In the Malter of lAndfill, 
Inc., Appeal No. 86-8, 1990 RCRA LEXIS 65 (Nov. 30, 1990) 
(financial assurance penalty of $1900); In re Frit Indus., No. RCRA
VI-415-H, 1985 RCRA LEXIS 4 (Aug. 5, 1985) (financial assurance 
penalty of $1200). Ekco acknowledges that later administrative cases 
have imposed more significant penalties for financial responsibility 
requirement violations. In the Matter of Hannon Electronics, No. 
RCRA-VII-91-H-0037, 1994 RCRA LEXIS 52 (Dec. 12, 1994) 
($25 1, 875 for four years of noncompliance); In the Mauer of Standard 
Tank Cleaning Corp., No. 11-RCRA-88-ollo, 1991 RCRA LEXIS 47 
(Mar. 21, 1991) ($145,313 for six years of noncompliance), a.ff'd, 
Appeal No. 91-2 (July 19, 1991) . 
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Ekco acknowledges that significantly higher penalties 
have been imposed in RCRA cases, • but contends that 
these cases are inapposite because the violations involved 
conduct that actively caused environmental harm. 10 In 
contrast, argues Ekco, its violations merely involved a 
failure to provide the EPA with financial documentation. 
Ekco's assessment of the relative seriousness of a violation 
of the financial responsibility regulations is questionable. 
These regulations are not mere paperwork requirements, 
and ·a party cannot comply by submitting a financial 
statement or other indicators of its net worth. The purpose 
of these regulations is to ensure that adequate funds are 
secured (through, e.·g., a letter of credit, guarantee or 
liability policy) in the present to meet the future financial 
needs for closing a hazardous waste site and satisfying any 
third-party claims that might arise therefrom. A present 
violation of these regulations may significantly impair the 
ability to close and remediate the site when needed and to 
protect third parties from harm. This risk of future harm 

8
E.g., United States v. Production Plaled Plastics, Inc., No. 93-

2055, 1995 U.S. App. LEXIS 20539 (6th Cir. July 19, 1995) 
(affirming $1.5 million penalty, which &mOunted to $400 per day); 
United States v. Midwest Suspension and Brake, 49 F.3d 1197 (6th Cir . 
1995) (affirming $50,000 penalty, which amounted to $2500 per day); 
United States v. BethkMm Steel Corp., 829 F. Supp; 1047, 1057 
(N.D. Ind. 1993) ($4.2 million; court refused to-impose per diem 
amount, but penalty equalled roughly $1500 per day); United Siates 
EPA v. Environmental Waste Control, Inc., 710 F. Supp. 1172 (N.D. 
Ill. 1989) ($2.778 million penalty, which amounted to $2000 per day), 
ajf'd, 917 F.2d 327 (7th Cir. 1990), cert. denied, 499 U.S. 975 (1991); 
United States v. T & S Brass and Bronze Works, Inc., 681 F. Supp. 
314 (D.S.C.) ($194,000 penalty, which amounted to $1000 per day), 
aff'd in part and vacaled in part on other grounds, 865 F.2d 1261 (4th 
Cir. 1988) (Table). 

10Etcco's characterization of the violations involved in prior cases is 
not altogether accurate. See Bethlehem Steel Corp., 829 F. Supp. at 
1057 ($4.2 million penalty for failure to timely submit preliminary 
assessment plan, remedial investigation report, and corrective action 
plan, as required by underground injection well permits) . 
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posed by a hazardous waste facility such as that owned by 
Ekco, found by the district court to ¥resent serious risks to 
human health and the environment, 1 is no less important 
a consideration than the risk of present harm caused by 
activities causing contamination. Thus, we are not 
persuaded that the district court imposed a penalty 
disproportionate to other RCRA penalties, and find no 
abuse of discretion. 

We REVERSE the imposition of civil penalties 
pertaining to 40 C.P.R.§ 265.143, for the period June 25, 
1990 to September 20, 1992; 40 C.P.R. § 265.145, for the 
period June 25, 1990 to July 28, 1992; and 40 C.P.R . 
§ 265.147, for the period from September 29, 1992 to 
March 11, 1993. We REMAND to the district court for 
a redetermination of penalties for these time periods. In all 
other respects we AFFIRM . 

11
The district court's extensive findings regarding the risks posed by 

the cadmium, chromium, lead, TCA, TCE and vinyl chloride 
contaminating the Massillon facility are reported at Ekco Housewaru, 
Inc. , 853 F. Supp. at 983-86. Ekco does not dispute the accuracy of 
these findings . 
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UNITED STATES OF AMERICA, and FRANK J. KEU..EY, Attorney General for the State of Michigan 
ex rei. MICIUGAN NA1URAL RESOURCES COMMISSIONER, and GORDON E. GUYER, Director 

of the Michigan Department of Natural Resources, Plaintiffs-Appellees, v. PRODUCTION PLATED 
PLAS'nCS, INC., MICIUGAN CITY PLAS'nC CQ, INC., and MICHAEL J. LADNEY, JR., 

Defendants-Appellants. 

UNITED STATES ex rei. MICIUGAN NA1URAL RESOURCES COMMR. v. PRODUCTION 
PLATED PLAS'nCS 

Nos. 93~2055/93-2618 

UNITED STATES COURT OF APPEALS FOR THE SIX'm CIRCUIT 

1995 U.S. App. LEXIS 20539 

July 19, 1995, FILED 

NOTICE: ["'1] NOf RECOMMENDED FOR F1JIL. 
TEXT PUBllCATION. SIX'IH CIRCUIT RULE 24 
llMITS CITATION to SPECIFIC SITUATIONS. 
PLEASE SEE RULE 24 BEFORE Cl'TING IN A 
PROCEEDING IN A COURT IN THE SIX1H 
CIRCUIT. IF CITED, A COPY MUST BE SERVED ON 
OfHER PAIUIES AND THE COURT. TinS NOTICE 
IS TO BE PROMINENTLY DISPLAYED IF TinS 
DECISION IS REPRODUCED. 

SUBSEQUENT HISTORY: Reported in Thble Case 
Format at: 61 F. 3d 904, 1995 US. App. LEXJS 26263. 

PRIOR HISTORY: ON APPEAL FROM THE UNITED 
STATES DISTRICT COURT FOR THE WESTERN 
DISTRICT OF MICHIGAN. District No. 87-00138. 
Gibson, District Judge. 

DISPOSffiON: AFFIRMED. 

JUDGES: BEFORE: JONES, CONTIE, and 
MILBURN, Circuit Judges. 

OPINIONBY: PER CURIAM 

6928 (1988), and section 48 of the Michigan Hazardous 
Waste Management Act ("MHWMA "), Mich. Comp. 
Laws Ann. § 299.548 (West 1984). The impetus for 
the enforcement action was [*21 the Defendants alleged 
failure to comply with federal and state laws govern
ing the proper management of hazardous waste at a 
treatment, storage, and disposal ("TSD") facility that 
the Defendants owned in Richland, Michigan. The 
Defendants raise the following issues for review: (1) 
whether the district court properly exercised its dis
cretion by imposing a $ 1.5 million civil penalty on 
the Defendants, jointly and severally, for violations of 
RCRA, MHWMA, and related regulations; (2) whether 
the district court erred in failing to reduce the civil 
penalty to reflect the Plaintiff State of Michigan's set
tlement with Defendant Marguerite Ladney, the former 
wife of Defendant Michael Ladney; and (3) whether the 
district court erred in requiring Defendants to comply 
with the RCRA/MHWMA regulations for the creation 
of a trust fund which will pay the costs for groundwater 
monitoring during the thirty-year period following the 
closure of Defendants' hazardous waste facility. 

In case No. 93-2618, the Defendants are appealing 
the decision of the district court to appoint a third-party 
trustee to expeditiously liquidate whatever assets were 
needed to achieve compliance with the Court's injun~
tion. [*3] The Defendants claim that the district court 
lacked the judicial authority or abused its discretion to 
appoint a trustee/receiver to assist the court in securing 
Defendants' obedience with the court's order. 

We affirm the district court's decisions in both cases. 

·

OPINION: PER CURIAM. In case No. 93-2055, 
Defendants Production Plated Plastics, Inc. ("PPP"), 
Michigan City Plastic Co. ("MCP"), and Michael J. 
Ladney, Jr. are appealing the district court's adverse de
cision to impose permanent injunctive relief and a civil 
penalty in an environmental enforcement action brought 
by the Plaintiffs United States and the State of Michigan 
pursuant to sections 3008(a) and (g) of the Resource 
ConservationandRecovery Act("RCRA"), 42 US.C. § I. 
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We need not address the facts. of this case or synop
size the scheme of the applicable environmental statutes 
because the district court has ably accomplished both 
of these tasks in two previous decisions, United States 
v. Production Plated Plastics, Inc., 742 F. Supp. 956 
(W.D. Mich. 1990) (•ppp r) and United States v. 
Production Plated Plastics, Inc., 762 F. Supp. 722 
(W.D. Mich. 1991) (•ppp Ir). Instead, we tum to 
the procedural history of the case because it establishes 
the context for the present appeals. 

This lawsuit has a lengthy procedural history. Initially, 
on May 14, 1990, the district court determined that 
the Defendants operated a hazardous waste facility and 
stored hazardous waste at PPP, an electroplating plant 
in Richland, Michigan, in violation of RCRA and 
MHWMA. Awarding partial summary judgment to the 
Plaintiffs, the district court found the Defendants jointly 
and severally [*4] liable under federal and state environ
mental statutes. PPP I, 742 F. Supp. at 963. 

On January 24, 1991, the district court, again, 
awarded partial summary judgment to the Plaintiffs and 
issued a permanent injunction enjoining the Defendants 
to comply with the hazardous waste laws by implement
ing the terms of a 1988 closure plan approved by the 
Michigan Department of Natural Resources (•MDNR •). 
PPP II, 762 F. Supp. at 733. 'That order was later re
vised to account for the submission by Defendants and 
approval by MDNR of an amended closure plan. J.A. 
at 131. This court affirmed both district court decisions 
in an unpublished opinion, United States v. Production 
Plated Plastics, Inc., No. 91-1728 (6th Cir. Feb. 20, 
1992) (per curiam), cert. denied, 113 S. Ct. 67 (1992). 

The district court proceeded to trial on the remain
ing issues and on September 4, 1992, after a two-week 
trial, the court ordered the Defendants to do the fol
lowing: (1) achieve complete closure of the Richland 
facility pursuant to all terms of the approved closure 
plan within ninety days; (2) comply with post-closure 
requirements as set forth in 40 C.P.R. Part 265 and 
analogous Michigan regulations; (3) provide financial 
assurance for performance of the closure obligations and 
post-closure obligations; (4) implement and ["'6] com
ply with the alternate groundwater monitoring program 
approved in the Revised Order of Permanent Injunction; 
and (5) utilize best efforts to obtain the required financial 
liability coverage. J.A. at 150-51. The court also held 
that if the Defendants were not in compliance with the 
court-ordered injunctive relief within ninety days, the 
court would appoint a trustee to •manage all the busi
ness affairs of the defendants and . . . to expeditiously 
liquidate whatever assets are needed to achieve compli
ance with the Court's injunction. • J.A. at 152-53. 

Finally, because of the Defendants refusal to comply 
with RCRA and MHWMA, the court imposed a civil 
penalty of$ 1.5 million, which the court found was 
•in line with those imposed in numerous other environ
mental cases. • J.A. at 148. The Defendants raised an 
Eighth Amendment defense to the assessment of the civil 
penalty, and they also averred that the penalty should 
have been offset by $ 60,000, which Ladney's ex-wife 
paid the Plaintiffs in settlement of their lawsuit against 
her arising from these same circumstances. J.A. at 147-
48. The district court held that the fine was not per 
se unconstitutional and that it was not excessive. [.,] 
J.A. at 148. Regarding Mrs. Ladney, the court refused 
to pro rata reduce Defendants' penalty to account for 
her settlement with the Plaintiffs because she was never 
adjudicated to be liable for the RCRA violations and 
because the Ladney' s judgment of divorce required Mr. 
Ladney to hold Mrs. Ladney harmless for the pollution 
problem at the Richland facility. ld. at 148-49. 

After the district court's ruling of September 4, 1992, 
the Defendants did not liquidate sufficient assets to fi
nance the remaining compliance activities within ninety 
days. Thus, on December 10, 1993, the district court 
designated a third-party trustee to identify selected as
sets, to marshall and liquidate those assets, and to deposit 
the proceeds into an Escrow Trust Fund from which the 
work necessary to comply with the injunction would be 
paid. J.A. at 191. These appeals followed. 

II. Imposition of Civil Penalty 

•e 

PPP II left four issues for resolution at trial: (1} 
whether an injunction should issue against Defendants 
requiring them to comply with the groundwater moni
toring requirements of 40 C.P.R. Part 265 Subpart F; (2) 
whether an injunction should issue against Defendants 
requiring them to provide financial assurances for clo
sure and post-closure in accordance with 40 C.P.R. §§ 
265.143 and 265.145; (3) [•5] whether an injunction 
should issue against Defendants requiring them to com
ply with the financial responsibility Qiability) require
ments of 40 C.P.R. § 265.147; and (4) whether, and in 
what amount, a civil penalty should be assessed against 
Defendants pursuant to 42 U.S.C. § 6928(g). J.A. at 
131. The first issue left for trial was resolved by the 
court's Revised Order of Permanent Injunction, which 
required Defendants to undertake the groundwater mon
itoring required by RCRA and included in their amended 
closure plan. Another issue for trial arose, however, in 
that the Defendants failed to comply with the district 
court's Revised Order of Permanent Injunction. 

As an introductory matter, the Defendants note that 
they are not only contesting the district court's decision 
to impose joint and several liability for the civil penalty 
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.~ 
but they are also recballenging the district court's earlier 
finding of joint and several liability for RCRA compli
ance [*8] in PPP I. PPP Br. at 9 n.2, 44-45. This 
court previously decided the latter issue on appeal in a 
per curiam opinion. United States v. Production Plated 
Plastics, Inc., No. 91-1728 (6th Cir. Feb. 20, 1992). 
Accordingly, we find that the law of the case doctrine 
precludes reconsideration of this issue. Coal Resources, 
Inc. v. Gulf&: 'Restem Indus., Inc., 954 F.2d 1263, 
1265 (6th Cir. 1992) (citing Coal Resources, Inc. v. 
Gulf & 'Restem Indus., Inc., 865 F.2d 761, 767 (6th Cir. 
I989) (quoting Kori Corp. v. Wuco Marsh Buggies & 
Draglines, Inc., 761 F.2d 649, 657 (Fed. Cir.), cert. 
denied, 474 U.S. 902 (1985)). 

penalty, see United States v. T & S Brass &: Bron:ze 
"Rbr.b, Inc., 681 F. Supp. 314, 322 (D. S.C.), aff'd in 
part, 865 F.2d 1261 (4th Cir. 1988), could lead it, in 
the face of meaningful differences, to tailor the penalty 
for each individual RCRA violator, we do not believe 
such a determination would have been appropriate in this 
case. The district court found that PPP and MCP were 
part of a group of companies that was largely owned 
and completely controlled by Udney •as a single corpo
rate entity. • J.A. at 132. ~.Adney's personal assets were 
"commingled" _with those of his corporations, and assets 
within the corporate group •were channeled wherever 
they were needed without regard to corporate form. • 
ld. Although the Defendants contest the district court's 
factual findings, the district court's conclusion that the 
Defendants functioned as one entity was clearly permis
sible, based on the evidence. Thus, the court [*11] 
did not abuse its discretion and violate the Due Process 
Clause when it imposed joint and several liability on the 
Defendants for the civil penalty. 

•• 
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• 
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With regard to the district court's decision to impose 
on the Defendants a $ l.S million RCRA civil penalty, 
jointly and severally, the Defendants argue that the dis
trict court abused its discretion because the decision vi
olated the Fifth Amendment (Due Process Clause) and 
the Eighth Amendment (Excessive Fines Clause) and be
cause the court based its assessment on clearly erroneous 
factual findings. The ~sessment of a civil penalty under 
RCRA is "committed to the sound discretion of the trial 
court, and will be reversed only upon a showing that the 
district [*9] court abused its discretion. • United States 
EPA v. Environmental Mbste Control, Inc., 917 F.2d 
327, 335 (7th Cir. 1990) (citing United States v. TIT 
Continental Baking Co., 420 US. 223, 229 n. 6 (1975)), 
cert. denied, 499 U.S. 975 (1991). 

A. Due Process Argument 

The Defendants claim that case law explaining the re
quirements of the Fifth Amendment Due Process Clause 
implies that a court should analyze behavior individu
ally, instead of jointly and severally, when assessing a 
penalty sought by the government, which amounts to 
punishment. PPP Br. at 10 (citing Daniels v. Williams, 
474 US. 327, 331 (1986); Solem v. Helm, 463 US. 
277, 293 (1983)). The Defendants' efforts to consti
tutionalize this issue are novel, evidenced by the fact 
that the cases that the Defendants cited in support do not 
even remotely discuss the issue in this case. On the other 
hand, the Defendants admit that several courts have im
posed joint and several liability for RCRA civil penalties 
pursuant to 42 US. C § 6928(g). PPP Br. at 10 n.3 (cit
ing United States EPA v. Environmental Mbste Control, 
Inc., 710 F. Supp. 1172, 1245 (N.D. Ind. 1989), afrd, 
917 F.2d 327 (7th Cir. 1990), [*10] cert. denied, 499 
U.S. 975 (1991); United States v. Vineland Chemical 
Co., 31 Env't Rep. Cas. (BNA) 1720 (D.N.J. 1990), 
affd, 931 F.2d 52 (1991)). 

Even assuming the possibility that a court's evalu
ation of the relevant factors for imposition of a civil 

B. Excessive Fines Argument 

The Defendants also claim that the civil penalty of $ 
1.5 million for their RCRA violations is excessive and 
thus violative of the Eighth Amendment. The Eighth 
Amendment states that "excessive bail shall not be re
quired, nor excessive fines imposed, nor cruel and un
usual punishments inflicted. • U.S. Const. amend. VIII . 

The district court noted that prior case law had de
lineated a set of factors that aid a court in determining 
whether it is appropriate to impose a RCRA civil penalty 
and if so, how much. J.A. at 145-46; see United States 
EPA v. Environmental Mbste Control, Inc. r·ewc·), 
710 F. Supp. 1172, 1242-45 (N.D. Ind. 1989), afrd, 
917 F.2d 327 (7th Cir. 1990), cert. denied, 499 U.S. 
975 (1991); T & S Brass & Bronze llbr.b, Inc., 681 
F. Supp. at 322. Moreover, the court recognized that 
RCRA provided for a civil penalty in amount not to ex
ceed$ 25,000 for each day of violation, 42 US. C. § 
6928(g). J.A. at 145. After applying these factors to 
this case, the district court determined [•12] that a civil 
penalty of$ 1,500,000, which was less than $ 400 per 
day of violation, was appropriate. J.A. at 146. The 
district court noted that the Defendants had raised an 
Excessive Fines Clause defense to the penalty, and af
ter comparing the amount of this penalty with the civil 
penalties imposed in other environmental cases, the court 
determined that the penalty was not excessive. J.A. at 
147-48; see also EWC, 710 F. Supp. at 1245 (imposing 
RCRA civil penalty of $ 2,000 per day for total of $ 
2, 778,000 when penalties totalling over $ 60,000,000 
could have been rendered); T &: S Brass, 681 F. Supp. 
at 322 (imposing RCRA civil penalty of""$ 1,000 per 
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day for total of$ 194,000 when penalties totalling $ 
4,850,000 could have been rendered). 

Assuming without holding that a RCRA civil peoalty 
is subject to the Excessive Fines Clause, sec Austin 
v. United Stales, 113 S. Ct. 2801, 2805-06 (1993),· 
Browning·Ferris Indus. of lermont, Inc. v. Kelco 
Disposal, Inc., 492 US. 257, 26rr68 (1989), and recog· 
nizing that a reviewing court should afford deference to 
legislative judgments concerning appropriate sanctions 
for the conduct at issue, see Browning-Ferris Indus. , 
492[*13] US. at 281 (Brennan, J., ·concurring); id. at 
301 (O'Connor, J., concurring in part and dissenting in 
part), we conclude that the district court did not impose 
an excessive civil penalty on the Defendants for their 
RCRA violations. Given that the Defendants were po
tentially in violation of RCRA for over 3,900 days and 
given that a maximum statutory peoalty would have to· 
talled over$ 90,000,000 dollars, we do not think the 
district court's $ 1,500,000 civil penalty was excessive. 

C. Erroneous Factual Findings 

Finally, the Defendants claim that the district court 
abused its discretion in assessing this penalty because it 
based the penalty on clearly erroneous factual findings. 
PPP Br. at 25. After reviewing the district court's fac
tual findings, we find that they were clearly permissible 
and supported by the facts. Thus, we find that the dis
trict court did not abuse its discretion in imposing this 
civil penalty, jointly and severally, on the Defendants 
for their RCRA violations. 

ill. Failure to Reduce Civil Penalty 

Next, the Defendants contend that the district court 
erred in refusing to reduce its civil penalty assessment 
by $ 60,000, the amount of a prior settlement [*14] 
between the State of Michigan and Marguerite Ladney, 
Michael Ladney's former wife. The district court deter
mined that it was not obliged to reduce the· amount of 
the civil pen;uty because, unlike the Defendants, Mrs. 
Ladney was never adjudicated to be liable for the RCRA 
violations at issue. J.A. at 148. Furthermore, the court 
relied on the Ladneys' divorce decree, which required 
Mr. Ladney to hold Mrs. Ladney harmless for the pol
lution problem at the Richland facility. ld. 

The Defendants rely on case law that is mislead
ing, and their argument is meritless. They only cite 
cases involving a cost recovery or contribution under the 
Comprehensive Environmental Response Compensation 
and Liability Act ("CERCLA "), 42 US. C. § 9601, but 
not a civil penalty assessment. See PPP Br. at 41 (cit
ing United States v. Laskin, No. C84-2035Y, 1989 
WL 140230 (N.D. Ohio Feb. 27, 1989); Edward Hines 
Lumber Co. v. Vulcan Materials Co., 669 F. Supp. 

LEXIS·· NEXts· 
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854 (N.D. Ill. 1987); United Stales v. Conservation 
Chemical Co., 628 E Supp. 391, 4()() (1¥.D. Mo. 
1985), order modified by, 681 F. Supp. 1394 (w.D. 
Mo. 1988)). These cases are inapposite to a RCRA 
civil penalty assessment. In the [*15] different context 
of CERCLA cost recovery actions, Congress logically 
specified a reduction in "the potential liability of the 
others by the amount of the settlement. • 42 US. C. § 
9613({)(2). No aoalogous provision, however, exists 
under RCRA. Furthermore, these cases relate to reim· 
bursement liability for the out of pocket response costs 
incurred by the government for responding to contami· 
nation. Such a case is irrelevant to the broad discretion 
judges have in assessing civil penalties under RCRA. 

We hold that the district court did not abuse its disc~ 
tion in refusing to reduce the Defendants' RCRA civil 
penalty by the amount of Mrs. Ladney's settlement with 
the State of Michigan. 

IV. Groundwater Monitoring Trust Fund 

The Defendants contend that the district court erred 
in directing the Defendants to establish a groundwater 
monitoring trust fund, when no such relief was sought 
in the Complaint. PPP Br. at 43. This claim reflects 
the Defendants unfamiliarity with the Complaint and the 
federal regulations. 

We review judgments granting a permanent injunction 
under an abuse of discretion standard. Wlyne v. Vulage 
ofSebring1 36F.3d517, 531 (6th Cir. 1994),· Loschiavo 
[*16] v. City of Dearborn, 33 F. 3d 548, 553 (6th Cir. 
1994) (citing Crane by Crane v. Indiana High Sch. 
Athletic Ass'n, 975 F.2d 1315, 1326 (7th Cir. 1992) 
("Our review of the district court's decision to grant a 
permanent injunction 'is limited to the determination of 
whether the district court abused its discretion in decid
ing that the circumstances of the case justified injunctive 
relief.'")). 

Groundwater monitoring is an essential element of 
any post~losure plan as set forth in 40 C.P.R. § 
265.117(a)(1) and 40 C.P.R. Part 265 Subpart F 
(encompassing 40 C.P.R. §§ 265.90-.94). Section 
265.117(a)(1) prominently mandates compliance with all 
Subpart F groundwater monitoring requirements. This 
post~losure plan obligation is pled in paragraph 17 of 
the Complaint with specific reference to 40 C.P.R.· § 
265.117. J.A. at 55. The Defendants' failure to meet 
this obligation is pled in paragraphs 34, 38, and 52 of the 
Complaint. Thus, the Defendants' charge that ground
water monitoring relief was not sought in the Complaint 
is meritless. 

The Defendants also argue that the distrito:t court erred 
in ordering $ 2.4 million to be placed in a groundwater 
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monitoring trust fund because this figure [•17] ignored 
the time value of money and thus was irrational. PPP 
Br. at 44. Defendants' claim, however, again ignores 
the clear and unambiguous language of a RCRA regula
tion. Specifically, 40 C.RR. § 265.144(a)(2) provides 
that "the post-closure cost estimate is calculated by mul
tiplying the annual post-closure costs estimated by the 
number of years of post-closure care required under § 
265.117. • The undisputed annual post-closure cost esti
Jll&te is $ 80,000. PPP Br. at 44. The undisputed num
ber of years of post-closure care required under RCRA 
is thirty. PPP Br. at 44. The product of thirty years and 
$ 80,000 per year is clearly $ 2.4 million. 

Application of the unambiguous language in 40 C. P.R. 
§ 265.144(a)(2) does not allow for the present value dis
counting that the Defendants advocate. Consequently, 
the district court did not abuse its discretion in ordering 
the Defendants to comply with the regulation. 

V. Appointment of a Receiver 

Because the Defendants did not follow the district 
court's September 4, 1992 order and achieve full RCRA 
compliance within ninety days, the court, consistent with 
its prior warning, appointed a receiver on December 10, 
1993, to identify the [•18] assets of the Defendants and 
liquidate those necessacy to provide funding to achieve 
RCRA compliance. The Defendants contend in case 
No. 93-2618 that the district court lacked the authority 
or abused its authority in choosing this means to enforce 
RCRA compliance. PPP Br. at v, 11. The Defendants 
seek to substantiate this contention on several grounds. 

The district court's determination to appoint a receiver 
is a matter firmly within its discretion and will be re

. versed only if such discretion has been abused. Guy 
v. Citizens Fidelity Bank&: Trust Co., 429 F.2d 828, 
833-34 (6th Cir. 1970). 

First, the Defendants claim that the appointment of 
a receiver cannot be viewed as an appropriate form of 
RCRA relief because Congress failed to expressly con
fer this power. PPP Br. at 12. RCRA specifically 
denotes a temporary or permanent injunction as •appro
priate relier in the face of RCRA violations. 42 US. C. 
§ 6928(a)(1). Nothing in RCRA, however, purports ei
ther to specify or limit the federal courts' authority with 
respect to how they are to enforce an injunction that is not 
obeyed. In fact, it makes no sense to read RCRA's au
thorization of suits to secure •appropriate relief, • [•19] 
42 US. C. § 6928(a)(1), as allowing the federal courts to 
grant injunctions, but not to enforce them by judicially 
appropriate means. 

The district court· in this case relied on Federal Rules 
of Civil Procedure 66 and 70, as well as its inherent 

-@.A member of the Rt-cd Elsevier pic group 

authority to fashion equitable relief and enforce its prior 
orders, to authorize its decision to appoint a receiver. 
J.A. at 190. After reviewing these bases of authority, 
we are convinced that the district court was well within 
its discretionary authority to appoint a trustee/receiver 
to secure PPP's compliance with the court's injunction. 
See Morgan v. McDonough, 540 F.2d 527, 533 (1st Cir. 
1976), cert. denied, 429 U.S. 1042 (1977); Feliciano v. 
Colon, 771 F. Supp. 11 (D.P.R. 1991) (appointing spe
cial master to assure performance of non-compliant de
fendants' environmental obligations under injunctive or
der); United States v. City of Detroit, 476 F. Supp. 512, 
520 (E.D. Mich. 1979) (appointing Mayor of Detroit to 
administer water treatment plant of Detroit in order to 
achieve compliance with court's injunction and Clean 
Water Act regulations, after defendants defied court's 
orders). 

Despite this authority, the Defendants [~] assert 
that the district court abused its discretion by imposing 
this remedy because it is not consistent with RCRA's 
stated objectives to regulate the disposal of waste. The 
Defendants argue that RCRA' s objectives "do not extend 
to a court interposing itself in the operation of hazardous 
waste facilities or in their remediation. • According to 
the Defendants, the latter objective is left to CERCLA, 
~ith its well defined study, remediation, and cost recov
ery provisions, and the responsibility for !iuch environ
mental compliance is a role limited to the EPA, not the 
federal district· courts through the auspices of a receiver. 
PPP Br. at 13. 

We also find this assertion meritless. Defendants 
are the RCRA violators, who have still failed to close 
their hazardous waste facility in the manner required by 
RCRA and the court's injunction. It is amazing that 
the Defendants now argue that to compel them to com
ply with RCRA would serve no objective of RCRA. 
The injunction commands that the Defendants close up 
the Richland facility in compliance with RCRA, and 
such action by the Defendants would undeniably serve 
RCRA' s purpose. It logically follows that the district 
court's enforcement of the same [~1] injunction would 
also serve RCRA's purpose. 

Finally, the Defendants argue in a similar manner that 
the district court lacked authority to appoint of a receiver 
to produce RCRA compliance because the Defendants no 
longer own or operate the Richland facility. PPP Br. at 
11. They claim that RCRA only applies to current own
ers and operators of hazardous waste sites and that the 
cleanup of former hazardous waste sites is properly the 
subject matter of CERCLA. ld. 

The Defendants were forced to relinquish title to the 
Richland facility to the State of Michigan in 1993 for 
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failure to pay their property taxes, but this fact does not 
alter the Defendants' legal obligation to comply with 
the injunction to which they were already subject. The 
Defendants' argument amounts to the assertion that they 
can dissolve an injunction by an act of noncompliance 
- failure to pay taxes. This is absurd. 

The Defendants incurred this RCRA liability while 
they were the owners and operators of the Richland fa
cility. Although they no longer own the property, it 
is not impossible for them to comply with the injunc
tion. The district court's Trustee Memorandum gives the 
Defendants, themselves, the opportunity [~2] to draw 
upon the proceeds from the receiver's liquidation of their 
assets to fund the compliance work at the site. In short, 
the Defendants' relinquishment of title to the Richland 

site has affected neither the need for their RCRA viola
tions to be cured, nor Defendants' ability to comply with 
the injunction requiring this work to be done. Only if 
the Defendants remain unwilling to complete the closure 
with the funda generated by the receiver, will the State 
step in to perform the necessary work with the same 
funds. 

In the end, it is clear that the district court had the 
authority to appoint a receiver and that it did not abuse 
its discretion in choosing this means of enforcing its 
.permanent injunction. 

VI. 

Based on the foregoing analysis, we AFFIRM the de
cisions of the district court . 

I. 
I -i 

I 

I 

' 

le 
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spective of the identity of the panics and 
the monetary stakes in the litigation. , 

Moving to the assessment of attorney s 
fees, it is beyond dispute that federal 
couns have the inherent power to assess 
attorney's fees when a losing_ partY has 
acted in bad faith. Alyesluz PifNlJne St'1'VIce 
Co. v. Wiltkmess Society, 421 U.S. 240, 
258-259 [7 ERC 1849) (1975). How
ever, it is not necessary to invoke this 
inherent power in lieu of the Equal Ac
cess to Judgment Act ("EAJA"), codified 
at 28 U.S.C. §2412, which provides for 
an award of costs and "reasonable fees 
and expenses of attorneys" to a prevail
ing pany in a civil aaion brought by or 
against the United States. Congress 
through the EAJ A has waived sovereign 
immunity and has rendered the United 
States liable for costs and attorney's fees 
and expenses to the same extent as any 
private pany. 28 U.S.C. §2412(b). As 
the Defen~ants have prevailed on the 
joint motion to dismiss for bad faith mis
conduct, the Coun deems the individual 
defending panics to be prevailing panics 
in this litigation. Upon receipt of an 
itemized· listing of attorney's fees and 
costs from the Defendants and review of 
any written response by the United 
States, the Coun will make an appropri
ate award of reasoMble attorney's fees 
and costs consistent with the EAJA. 

IV. 

Accordingly, for reasons heretofore stat
ed. Defendants' joint motion ro dismiss for 
bad faith miSQlnduct and Defendants'~ 
tion for sanctions and mst1 are hereby 
ORDERED GRANTED. Therefore, 
Defendants' motion to strike the adminis
trative record and grant de noYO review is 
herebv ORDERED DENIED AS 
MOOT. An appropriate judgment order 
shall issue. 

Finally, the Defendants are hereby 
O~DERED to individually file a de
~tled, itemized listing of their attorney's 
ets and costs on or before July 6, 1992. 
l'h,. United States is ORDtRED to file 
i
1
ny written response on or before July 
3, 1992. 
.The Clerk is directed to send copies of 

th
1
•s Memorandum Opinion and Order to 

a I counsel of record. 

f
IT IS SO ORDERED this 17th day 

0 June, 1992. 
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U.S. v. PRODUCTION PLATED 
PLASTICS INC. 

u.s. District Court 
W esceru District of MichipD 

UNITED STATES, et tiL., Plaintiffs, 
v. PRODUCTION PLATED PLAS
TICS, INC., et tiL., Defendants,. No. 
K87-138 CA, September 4, 1992 

Resource Couervatioo aDd Recovery 
Act 

Huardoua waste facilities - lD gen
eral (•155.2501) 

Huardoua waste facilities - Facility 
do.ure (•155.2530) 

Eaforcement- Civil (•155.8015) 

Eaf'orcement - Remeclies; paaalties 
(•155.8030) 

(1] Two companies and individual that 
owned and operated hazardous waste 
disposal facility have ninety days to carry 
out C?~«?Sure rlan .and co~p~y wi~ other 
pi'OYiaons o permanent &nJuncuon pre· 
viously impaled under Resource Conser
vation aDd Recovery Act and Michigan 
hazardous waste law, because: ( 1) coun 
previously held defendants liable for vio
lating R.CRA and state law, (2) defen
dants are already in violation of closure 
schedule and compliance requirements 
set fonh in prior coun order, and (3) 
coun rejects claim that defendants lack 
financial resources ro comply with order._ 
Coun orders that trustee be appointed to 
manage and liquidate business and per
sonal assets if defendants fail to comply 
with coun orders within ninety-day 
period. 

Huardoua waste facilities - ID gen
eral (•155.2501) 

EDtorcement - Civil (•155.8015) 

EDtorcement - Remedies; peD&lties 
<•155.8030) 

Coutitutioaal luues JA 124 
1D geaeral (•709.01) 

(2] Two companies and individual thai 
owned and operated hazardous waste 
disposal facility must pay Sl.S million 
civil penalty for violating Resource Con· 
servation and Recovery Act and Michi· 
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gan hazardous waste. law. because: ( ~ )' 
violations were extensive and caused sen
ous harm, (2) amount of penalty ensures 
that defendants will not benefit financial
ly from failing to comply with laws, (3) 
amount is high enough to deter future 
violations by defendants and others. ( 4) 
defendants have sufficient resources to 
pay penalty, and (5) amount is not exces
sive in violation of t: .S. Constitution . 

After bench trial on issue of appropri
ate penalty and injunctive relief to be 
awarded against two companies and in
dividual previously found liable for vio
lating Resource Conservation and Recov
ery Act and Michigan hazardous waste 
law; permanent injunction issued and 
St.S million penalty awarded. Prior 
opinion: 32 ERC 1032. 

Elliot Eder, Jeff cry K. Gordon, and 
Vicki A. O'Meara, acting asst any gen, 
Dept. of Justice, Wash., D.C.; John .A. 
Smietanka, U.S. any, and Michael Shi
parski, asst U.S. any, Grand Rapids, 
Mich.; and Stewart Hersh, EPA, Chica
go, Ill., for U.S. 

Frank J. Kelley, a tty gen. and Steven 
E. Chester. asst a tty gen, Lansing, 
Mich., for Michigan. 

Douglas W. Van Essen, Grand Rap
ids, Mich., for defendants Production 
Plated Plastics, Michigan City Plastics, 
and Michael Ladney. 

Before Benjamin F. Gibson, district 
judge . 

Full Ttxt of Opanion 

This is an environmental enforcement 
action brought rursuant to Sections 
3008(a) and (g) o the Resource Conser
vation and Recovery Act ("RCRA"), 42 
U.S.C. §§6'928(a) and (g), and Section 
48 of the Michigan Hazardous Waste 
Manqcment Act ("MHWMA"), 1979 
P.A. 64, as amended, Mich. Comp. Laws 
§§229.501 tt stq. Plaintiffs United States 
of America tt al. seek permanent injunc
tive relief and the imposition of civil 
penalties against the defendants Produc
tion Plated Plastics ( .. PPP"), Michigan 
City Plastics ( .. MCP,.), and Michael J. 
Ladney ( .. Ladney"). 

The lawsuit has a lengthy procedural 
history. On May 14, 1990, this Court 
determined that defendants Ladney and 
PPP operated a hazardous waste facility 
and stored hazardous waste at an electrO
plating plant located at 9899 East D. 

L'.S. l..'. Production Plaud Ptas;:.-, t .... 

Avenue. Richland. Michigan 1 the ··Rich
land facility"). in violation of RCRA anc 
MHWMA. 1 Defendants stipulated that 
MCP was jointly and severally liable for 
these violations as an owner and operator 
of the Richland facility. By Opinion and 
Order dated January 24, 1991. thts 
Court determined that PPP, MCP. and 
Ladney were responsible for final closure 
of the Richland facility pursuant to the 
terms of a closure plan approved by the 
Michigan Department of Natural Re
sources ("MDNR"). 2 Defendants were 
ordered to comply with the terms of the 
approved closure plan. That order was 
later revised to account for the submis
sion by defendants and the approval bv 
the MDNR of an amended closure plari. 
Revised Order of Permanent Injunction. 
June 19, 1991. The January 24. 1991. 
Opinion and Order left four issues for 
resolution at trial: 

1. Whether an injunction should issue 
against defendants requiring them 
to comply with the groundwater 
monitoring requirements of 40 
C.F.R.. Pan 265 Subpart F; 

2. Whether an injunction should issue 
against defendants requiring them 
to provide financial assurances for 
closure and postclosure in accord
ance with 40 C.F.R. §§265.143 and 
265.145; 

3. Whether an injunction should issue 
against defendants requiring them 
to comply with the financial respon
sibility (liability) requirements of 40 
C.F.R. §265.141'; and 

4. Whether, and in what amount, a 
civil penalty should be assessed 
against defendants pursuant to Title 
42 United States Code Section 
6928(g). 

The first issue left for trial was re
solved by the Coun's Revised Order of 
Permanent Injunction which required 
defendants to undenake the groundwater 
monitoring required by RCR.A and in
cluded in their amended closure plan. 
Another issue for trial arose, however, in 
that defendants have failed to comply 

1 This Opinion is published at Umud 
SIIIUS u. ProdsletJDra PIJJud PltutJ&S Inc., 742 F. 
Supp. 956 [32 E.llC 1032) (W.O. Mich. 
1990). 

3 This Opinion is published at Uraucd 
StilUs 11. PrrHJu&tiDfl Pu.t.d Pltuucs /rae., 762 F. 
Supp. 722 [33 E.llC 1021) (W.O. Mich. 
1991), alfd, 955 F.2d 45 [35 E.llC 1415) (6th 
Cir. 1992), pclilllm for em. fihd, 6Q U .S.L. W. 
3829 (U.S. May 20, 1992) (No. 91-1869). 
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with the Coun 's Revised Order of Per
manent Injunction. Follow~ng a_ two
week bench trial on all rcmammg zssucs, 
the Coun makes these findings of faet 
and conclusions of law in accordance 
with Federal Rule of Civil Procedure 
52( a). 

I. 

PPP and MCP arc pan of a group of 
companies referred to as the Detroit 
Plastics Molding or "DPM" Group. At 
one time, the DPM Group was t~c 
world's largest privately owned plasuc 
molding. injection company. The DP~ 
Group was incorporated _by Ladn~y . an 
1963. From that time unul the maJonty 
of the DPM Group was sold in 1989, 
Ladney controlled the grou~ of compa
nies as a single corporate en my. He was 
the majority shareholder of all the 
group's affiliated companies and he man
aged their affain out of a central head
quanen. Ladney selected all of the direc
ton and officen for DPM Group 
companies. The DPM Group provided 
accounting, financial planning, computer 
suppon, payroll, engineerin~, and sal_es 
services to all of the companies under Its 
umbrella. In addition, Ladney's personal 
assets as well as the assets of the various 
corporations. within the DP~ _Group 
were commmgled. Assets wnhm the · 
group were channelled wherever they 
were needed without regard to the corpo
rate fonn. For financing purposes the 
DPM Group's creditors treated the com
panies and Ladney as a single entity, 
with corporate and personal assets serv
ing as collateral for loans secured by the 
DPM Group.J 

In 1969, the DPM Group acquired 
the Richland facility from Amerace Cor
poration. • PPP was fo~ed as a . new 
corporate entity engaged an the buuness 
of electroplating plastic parts, mainly for 
the automotive market. In 1982, the 
DPM Group purchased MCP and made 
PPP a subsidiary of that company. PPP 
operated the Richland facility from 1969 

, At one point duriDJ the coune of this 
litiption, 4efendanu arped that the DPM 
companies were all alter ep of one another. 
S. Defendants' January 2, 1991, Brief in 
Opposition to Marperite Ladncy's Motion 
to Dismiu at 4. . 

• Defendants have filed a complaint 
qainst Amerace Corporatio~ seeltinJ. contri
bution for the casu auoaated wath the 
present action. 

35 ERC 1519 

until 1989, at which time it closed for 
lack of business. In 1989. the bulk of the 
DPM Group of companies was sold for 
between S28 and S33 million~ 

As pan of its electroplating process. 
PPP operated two seepage lagoons. or 
surface impoundments, into which it dis
charged treated sludge and process water 
from the electroplating process. The la
goons were designed to allow water to 
seep directly into the upper groundwater 
aquifer underneath the Richland facility. 
Chrome, nickel, and copper precipitated 
out of the water and formed a sludge 
which is harmful to humans and the 
environment.' The lagoons were operat
ed pursuant to a discharge permit issued 
by the MDNR. On numerous occasions 
during its operation, PPP exceeded the 
allowable limits for the discharge of nick
el and chrome permitted under its dis
charge permit. In 1974, the larger of the 
two lagoons became choked with sludge. 
Pursuant to MDNR direaion, PPP re
moved the excess sludge and buried it on 
its propeny at the Richland facility. 

In 1977, excessive amounts or hexava
lent chromium were discovered in the 
groundwater of the upper aquifer under
lying the Richland facility. Chromium is 
a human carcinogen. It can cause liver 
and kidney damage in humans. Other 
symptoms or chromium toxicity include 
internal bleeding, skin irritation and der
matitis, and respiratory distress. The 
most toxic fonn of chromium is hexava
lent chromium. It is a danger to both 
human. beings and the environment. 

When the hexavalent chromium was 
discovered, the State of Michigan sued 
PPP in state coun and in August of 1978 
the parties entered into a consent judg
ment. Punuant to the consent judgment, 
PPP provided clean drinking water wells 
for six residences affected by the con
taminated plume of water. ppp agreed lO 

remove the sludge from the lagoons at the 
rate of 120 cubic yards of sludge per 
month. In addition, PPP agreed not to 
place any more sludge in the lagoons. 
Accordingly, after August or 1978, only 

'Elec:trOplatiDJ slucip is a "listed F006" 
waste under R.CilA. 40 C.F.R.. §261.31. 
That means the sludse is considered to be prr 
s~ hazardous wute. 40 C.F.R.. §261.30. Elec
uoplatiDJ sluqe from the Richland facility 
abo qualifies u a "characteristic" waste un
der the R.CilA rqulations. In other words, 
the wute is of such a hish EP toxicity level 
that it hu the characteristics of a hazardous 
wute. SH 40 C.F .R.. §260.22. 
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process water was placed in the im
poundments. Nevenheless, chrome and 
nickel continued to precipitate out of the 

. process water in the lagoons and form 
sludge. PPP continued to operate the 
lagoons until late 1987 when sewer 
hookup was achieved. 

Also by the terms of the consent judg
ment, PPP undenook to conduct a hy
drogeological study of the affected 
aquifer. Numerous monitoring wells 
were drilled . and a .consultant was re
tained to prepare and submit quanerly 
groundwater monitoring repons on be
half of PPP. The groundwater repons 
prepared on behalf of PPP evidence a 
contaminated plume of groundwater 
originating at the Richland facility. The 
plume contains both hexavalent chromi
um and nickel in concentrations exceed
ing the safety levels prescribed by the 
U.S. EPA.' Concentrations of chromi
um and nickel exceeding 1 00 pans per 
billion ("ppb") are considered unsafe. 
Groundwater data from a monitoring 
well near the Richland facility's lagoons 
and buried sludge pile shows hexavalent 
chromium levels ranging from 53 ppb to 
2,350 ppb from May 1980 to June 1983. 
Groundwater data from the same moni
toring well showed levels of nickel con
tamination ranging from 170 ppb to 
1,660 ppb from March 1980 to January 
1984. : 

There is a direct hydraulic connection 
between the seepage lagoons and the af
fected aquifer. The Coun finds that the 
seepage lagoons and buried sludge on the 
site are a significant source of the con
tamination in the aquifer. Accidental 
spills. in or near the factory also have 
contnbuted to the excessive levels of hex
avalent chromium. 

In addition to preparing the quanerly 
groundwater monitoring repons, five 
purse wells were installed and a purge 
and_ treat system was operated by PPP 
until November of 1991.' At that time, 
the State of Michigan took over oper
ation of the system. The purge and treat 
system has stopped the spread of the 
contaminated plume of water in the 
aquifer and maintained it these past 14 

• Like chromium, nickel is huanlous 
maccriaJ chat can cause harm co the liver and 
kidneys. lc is toxic both to hWIWII and the 
environment. 

• The purp: and treat syttem wu shut 
down by order or the tcate coun from AUfUII 
1985 throush November 1987. 

C.!.S. L'. Produc.t1on Plated Plastzcs ln.; 

years at a size of roughlv 92 mill 1on 
gallons. The purge and treat svstem cost 
PPP roughly 1500,000.00 per year to 
operate. 

II. 

RCRA was enacted in 1976. On De
cember 18, 1978, the United States Envi
ronm,~ntal Protection Agency ("C.S. 
EPA ) promulgated proposed national 
standards for the location, design. oper
auon, closure, and postclosure care of 
hazardous waste treatment, stora!l;e. or 
disposal facilities. At this time defendants 
~~re owner/operators of a regulated fa
clluy, 1.e., the Richland facility. In Mav 
o_f 1980, _U.S. EPA promulgated regula~ 
u_ons wha~h required owner/operators to 
c:uher desagn, construct, and implement a 
groundwater monitoring program or cer
ufy RCR.A closure of the facility by 
November 18, 1981. At the same time 
the U.S. EPA established a permit pro
gram for regulated facilities which re
quired the facilities to either obtain a 
permit for continued operation, obtain 
so-called "interim status" for continued 
operation, or cease activity by November 
1 ~· 1980. Defendanu did not comply 
wa~ the groundwater monitoring re
qua~m~nu ~f R.CR.A although they did 
obtam mtenm status to continue oper
ation of the Richland facility. 

In April of 1982, U.S. EPA required 
that by July 7, 1982, regulated facilities 
were to either establish and fund finan
cial assurance mechanisms for assuring 
the closure of the facility or cenify clo
sure of the facility prior to the same date. 
Owner/operators were given five alter
native mechanisms for complying with 
these regulations: 1) a trust fund; 2) a 
surety bond; 3) a closure letter of credit· 
4) a closure insurance policy; and 5) ~ 
financial test and corporate guarantee. 
Defendanu investigated the possibility of 
obtaining closure insurance but deter
mined that it was impossible for them to 
obtain such insurance. They took no fur· 
ther steps t~ comply with the regulations 
and the Richland facility remained in 
operation. · 

In April of 1982, U.S. EPA also pro
mulgated rules requiring owner/opera
tors to establish and fund financial liabil· 
ity coverqe mechanisms for possible 
liability to third panies. Owner/opera· 
tors had the choice of obtaining insurance 
coverqe, meetins a financial test, or a 
combination of the two. After November 
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987 .. the mechanisms availabl~ for. fi. 1 ct·al liability coverage were tdenucal 
nan · 1 D f those for financta assurances. e en-
~~ts failed to comply with these 
~irements. . . 

The groundwater monnonng, finan-
. a1 assurance, and financial liability re-

0uirements are central to RCR.A's objcc· 
~ive of assuring safe disposal of 
hazardous wastes and paying for the do
sure of hazardous waste facilities through 
the resources of owner/operators. See 42 
t.:.S.C. §6902(a) (objectiv~ of RCRA 
are to "promote the proteetton of health 
and the environment and to conserve 
valuable resources"). The groundwater 
monitoring requirement provides U.S. 
EPA with a vehicle for identifying the 
gravity and extent of any groundwater 
contamination. The financial assurances 
requirement provides a source of income 
for final closure of a regulated facility. 
The financial liability insurance require
ment provides protection for any third 
parties injured as a result of pollution at 
an RCRA site. · 

RCRA was amended in 1984. A major 
goal of the amendments was to limit the 
interim status period of facilities such as 
the Richland facility. To that end, Con
gress provided that if owner/operaton of 
an interim status facility could not certify 
full compliance with the financial re
sponsibility and groundwater monitorins 
requirements of RCR.A, the facility's in~ 
terim status would be terminated. Ow
ner/operators who did not comply with 
RCRA were required to cease operations 
of their hazardous waste facilities by No
vember 8, 1985, and submit the facility's 
final closure plan no later than Novem
ber 23, 1985. 

Defendants did not comply with the 
RCRA amendments. They continued op
eration of the Richland facility's seepage 
lagoons until December 7, 1987. The 
U.S. EPA did not receive a copy of the 
Richland facility's closure plan until 
May 20, 1986. To date, defendants have 
not complied with either the financial 
assurance or the financial liability re
quirements of RCR.A. Defendants did 
not submit an R.CRA compliant ground
water monitoring plan until May 21, 
1991 , and to date they have failed to 
implement that plan.• The Coun finds 

I For the purposes or the penalties por
tion or this trial, the Coun will only consider 
v•olations of the IJ'OUndwater monitorins re
quirement after January or 1991. It was at 
that ume that ciefenclants were fint notified 

3~ ERC :::i 
that defendants were well aware of· the 
various RCRA deadlines and the\' faiieci 
to meet those deadlines an v1olauon of 
federal law . 

Because the defendants continued to 
operate the Richland facilitv in violation 
of RCRA and failed to comply with the 
numerous RCR.A regulations, the U.S. 
EPA initiated an administrative enforce
ment action. Judge Borsos, the state 
coun judge overseeing the state consent 
judgment, attempted to have the adminis
trative law judge handling the enforce
ment aetion defer to the state coun con
sent judgment. Judge Borsos's concern 
was that the cleanup of the Richland 
facility needed to strike an "appropriate 
balance between the environment and the 
continued operation of the facility and 
the 400 jobs which the company provides 
to the community." Defendant's Exhibit 
A.41.' By letter dated July 16, 1986, 
U.S. EPA seemed to be willing to accept 
the rate of sludge removal from the la
goons contained in the state consent judg· 
ment (&.e., 120 cubic yards per month). 
Attempts to settle the matter and coordi
nate the state and federal enforcement 
actions proved fruitless though, and on 
March 4, 1987, U.S. EPA moved to 
dismiss the administrative action without 
prejudice to the commencement of a civil 
lawsuit in federal district coun. This 
action was commenced on March 31, 
1987. 

Following this Coun's Order of Per
manent InjunCtion, plaintiffs undenook a 
large sc:a.le cleanup operation of the 
Richland facility. Nevertheless, closure 
of the facility remains incomplete. The 
testimony at trial established that there is 
still some 200 cubic yards of sludge on 
the propeny. Likewise, 2000 cubic yards 
of contaminated soil remains on the 
propeny. Kenneth W aybrandt, defen
dants' environmental expen, estimated 
the total cost for the removal of the 

· remainins sludge and contaminated soils 
at 1400,000 to SSOO,OOO. In addition, he 
estimated the cost of cenifying that clo
sure was complete to be about StOO,OOO. 
In total, since 1986, defendants have ex
pended in excess of S4.5 million cleaning 
up the Richland facility pursuant to the 

that plaintiff's were seekins penalties for non
compliance with this element of RCR.A. 

• Juqe Borsos's concern. is evident in a 
January 24, 1990, order in which PPP is 
1nstruaed to "continue to operate its facility 
in Richland, Michigan lO the fullest exlenl 
possible." 
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state consent judgment and this federal 
action. Thev have also expended 
SSOO,OOO per ·year operating the purge 
and treat system for the years that system 
was in operation. 

Due to their failure to comply with 
.RCRA. defendants received a significant 
economic benefit. Plaintiffs' expen wit· 
ness, Gail Coad, testified at trial that the 
economic benefit gained by defendants 
exceeded S 1.4 million. Her testimony 
was highly credible. The Coun finds that 
in total defendants derived an economic 
benefit of at least S1 million through 
their failure to timely comply with the 
statute. This figure takes .into account the 
costs defendants would have incurred in 
operating the electroplating facility with· 
out violating RCRA as well as the value 
of the interest earned on money that was 
not invested in RCRA cleanup in 1985. 
The figure also discounts Gail Coad's 
estimate to give the defendants every 
benefit of the doubt on the cost estimates 
and discount rate utilized in the analysis. 

III. 

· The main defense raised by the defen· 
dants for their failure to timely imple• 
ment RCRA and its regulations is that at 
the time RCRA became effective, up 
until the present, defendants have not 
had the ability to pay for the costs of 
complying with the statute. In the same 
regard defendants contend that their al
leged inability to pay should mitigate any 
penalty imposed· by the Coun at this 
time. The evidence at trial established to 
the contrary, however, that defendants 
have had and continue to have the finan· 
cia! ability to comply with RCRA and to 
pay a meaningful penalty for their 
noncompliance. 

Specifically, in the time frame between 
1985 and 1986, when the RCRA amend· 
ments became effective, Ladney's income 
tax returns show that he earned S3 mil
liqn in income and an additional S4 mil· 
lion in capital gains. During this time 
period Ladney had somewhere between 
SS and S8 million wonh of discretionary 
assets at his disposal. Rather than invest 
these assets in closure of the seepage 
lagoons and removal of the stockpiled 
and buried sludge at the Richland facil
ity, Ladney chose to invest the money in 
speculative ventures including gas and oil 
exploration pannenhips. Likewise, Lad· 
ney had available between S2.1 and S<t 
million wonh of propeny he owned in 

LS. ~·. Producuon Plaud Plast1cs Jr:: 

Canada (the ''Moore Township proper
ty"), which could have been liquidated to 
come up with the necessary funds for 
RCRA compliance. In addition. through
out the relevant time period. S2.8 million 
in assets were channeiJed away from 
PPP into other DPM Group corpora
tions. Finally, Ladney and the DPM 
Group made a Sl.85 million equity in
vestment in a S70 million polypropolene 
factory. The factory was sold three yean 
later for 1115 million. Defendants' con
tinued refrain that all their income and 
profits were paper income and profits, 
that no real assets were transferred by 
PPP or the DPM Group, and that they 
never had cash to comply with the statute 
is not credible. The Coun is satisfied thac 
the money was at hand. 

Today PPP holds no assets. MCP 
owns a piece of propeny in Michigan 
City, Indiana, which is wonh somewhere 
near S 1.-t million. Ladney still owns the 
Moore Township property. It was val
ued by the DPM Group at S3.165 mil
lion in a 1989 annual repon. Its present 
value is somewhere between S3.4 and 
S3. 9 million. Although Ladney has 
pleciKed to sell this propeny to satisfy his 
RCI{A responsibility, at last repon the 
asking price for the land was in excess of 
S 17 million. In addition, Ladney owns a 
St.S million home in Naples, Florida. 
He alsO owns the Universal Production 
Pl~tics factory and land which is valued 
at S 1 million. He owns land in Alliance, 
Ohio, which is valued at St to St.5 
million. He receives an income from So
cial Security, a· pension, and a salary 
from his Milad pannenhip 10 totalling 
about 1200,000 per year. 

IV. 

[1] Defendants violated Sections 
3005(a) and (e) of RCRA, <t2 U.S.C. 
§692S(a) and (e), and the RCR.A regula
tions, -40 C.F.R. Pan 265, by discharging 
hazardous waste into unlined surface im· 
poundments and by operating waste piles 

.. Ladncy is the 99 percent owner or the 
Milad pannenhip which is engqed in the 
busineu of licensing a patent for .. GAIN" 
technolOSY. The pannenhip curTently h-' a 
grou income of at least 1875,000. It also has 
expen-=s of between $450,000 and 1500,000 
to pay for patent infrinpment litiption. In 
the put .everal yean, Ladney has made sis· 
nificant capiw contributions to Miiad and 
various other limited pannenhips. 
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without an RCRA permit or RCRA in
terim status. Thev also failed to submit 
required closure and postclosure plans 
and commence and complete closure of 
the Richland facility within the time per
iods required by RCRA Section 3005(c) 
and 40 C.F.R. §§265.112 and 265.118. 
These RCRA violations in tum amount
ed to violations of Sections 6 and 22 of 
HWMA, Mich. Camp. Laws. Ann. 
§§299.506 and 299.522, for the contin
ued operation of an unlicensed hazardous 
waste storage and disposal facility. 

Defendants have violated the terms of 
the Revised Order of Permanent Injunc
tion by failing to complete soil removal 
and sludge excavation pursuant to the 
applicable closure schedule; failing to 
complete closure; failing to undcnakc soil 
sampling; failing to backfill, grade, and 
seed the excavated areas; failing to com
ply with the postclosurc care require
ments of RCRA and MHWMA; and 
failing to implement the MDNR-aJ> 
proved groundwater monitoring system 
at the Richland facility. Defendants have 
failed to meet the requirements of the 
financial assurance regulations found at 
40 C.F.R. §§265.143 and 265.145. They 
have also failed to comply with the finan
cial liability coverage regulations of 40 
C.F .R. §265.147. Plaintiffs are entitled 
to injunctive relief to cure all of these 
deficiencies. 42 U.S.C. §6928(a); United 
States EPA v. EnlllnmmnaUJJ Wa.ste Control, 
Inc., 917 F.2d 327, 332 (32 ERC 1148) 
(7th Cir. 1990), crrt dnaud, 111 S. Ct. 
1621 [33 ERC 13241 (1991). 

Plaintiffs have suggested to the coun 
that they would be satisfied with a per· 
manent injunction requiring defendant's 
full compliance with all terms of the 
approved closure plan, the postclosurc 
care requirements of 40 C.F.R. Pan 265, 
and the provision of financial assurances 
for closure and postclosurc care. In addi
tion, although they arc entitled to an 
order requiring defendants to comply 
with the financial liability coverage re
quirements, plaintiffs only seck and or
der rcquirin' defendants to exercise 
"best cffons' to obtain and maintain 
liability coverage required by 40 C.F.R. 
§265.147. Accordingly, an Order to that 
effect shall enter. 

In fashioning the appropriate injunc
tive relief, the Coun is mindful that 
defendants arc already in violation of an 
Order of this Coun. The Coun is not 
going to undcnakc to micromanage the 
defendant's compliance with its injunc
uve orders. Accordingly, defendants shall 

3~ ERC ! 32~ 

have ninctv davs from the date of th 1s 
Opinion to make themselves full'" com
pliant with RCRA. At the exptrauon of 
nmcty days, the State of Michigan shall 
certify to the coun whether the dcfcn- · 
dants arc in full compliance. If the defen
dants have failed to comply within ninet'' 
days. the Coun will appoint a trustee 
recommended by the plaintiffs to operate 
the defendants' business and personal af
fairs and expeditiously liquidate what
ever assets arc necessary to provide funds 
for compliance. To that end, the plain
tiffs arc directed to prepare and submit a 
list of three recommended third-pany 
trustees, along with the recommended 
trustees' qualifications. for this Court's 
review. 

v 

[2] The Resource Conservation and 
Recovery Act provides: 

Any person who violates any require· 
mcnt of this subchapter shall be liable 
to the United States for a civil penalty 
in an amount not to exc:ccd S2S,OOO 
for each violation. Each day of such 
violation shall, for purposes of this 
subsection, constitute a separate 
violation. 

49 U.S.C. §6928(g). Assessment of the 
amount of a civil penalty is committed to 
the informed discretion of the Coun. 
Uniud Sl4les v. ITT ContznenUJJ Baicing Co., 
420 U.S. 223, 230 n.6 (1975). Al
though .l,tCRA does not specify what 
factors a Coun should examine in arriv
ing at an appropriate penalty, case law 
suggests that relevant considerations in
clude the seriousness of the harm caused 
by defendant's violation, the scope of the 
violations, defendants' good faith in at
tempting to rectify the violations, and the 
economi~ benefit accrued by defendants. 
See, e.g., Uruted S14tes EPA v. Enrnronmm-

·UJJ Wcute Control, Inc., 710 F. Supp. 1172, 
1242-5 [29 ERC 17571 (N.D. Ind. 
1989), aff'd, 917 F.2d 327 (7th Cir. 
1990), crrt. dnaaed, 111 S. Ct. 1621 
(1991); United S14tes v. T fr S Brcus and 
Bronze Wor•s. Inc .• 681 F. Supp. 314, 
322-23 (27 ERC 12201 (D.S.C. 1988), 
aff'd in ptzrt, 865 F.2d 1261 (28 ERC 
1649) (4th Cir. 1988). In cx~rcising its 
discretion, the Coun is also mindful that 
a major purpose of a penalty is to deter 
others from the same or similar conduct. 
E.g., Un_ited Sl4tes t'. Phelps Dodgr Indus., 
Inc., 589 F. Supp. 1340, 1358 (S.D.N. Y. 
1984). 

JA 130 



• 

• 

• 

• 

•• 

• 

• 

• 

• 

35 ERC 1524 

Viewing ail of the evidence in total. 
the Coun. in its discretion, believes that 
a penalty of S 1.5 million is appropriate 
in this case. The Coun finds that the 
harm posed by the violations is serious 
and the scope of the violations is exten
sive. Cenain circumstances the defen
dants have found themselves in tend to 
mitigate the amount of the penalty. For 
instance, defendants complied in good 
faith with the state coun action and have 
expended at least S4.5 million in clean
ing up the Richland facility since 1986. 
They have spent an additional $500,000 
per year on a purge and treat svstem and 
remained in operation, at least in pan, at 
the behest of the state coun. On the other 
hand, on numerous occasions defendants 
have purposefully thwaned the effective
ness of the statute. Defendants have not 
exhibited good faith in attempting to 
raise funds for the cleanup of the facility 
e.g., by putting the Moore Township 
propeny on the market for an asking 
price of roughly five times its market 
value. They also have continued to con
tend that they lack the funds to pay for 
closure when it is clear that the nccesaary 
funds are readily available. On balance, 
the Coun finds that then: are some limit
ed mitigating factors which have been 
weighed in the Coun's calculation to the 
extent they are relevant. 

The major factors entering the Court's 
calculation are the economic benefit ac
crued by the defendants, the deterrent 
effect of the penalty imposed, and the 
Coun's concern that the defendants must 
be able to comply with the Coun's in
junCtion and pay the penalty. A penalty 
of S1.5 million assures that the defen
dants will not have benefited economical
ly by failing to comply with RCRA. 
Likewise, the penalty is substantial 
enough to have a significant deterrent 
effect on these defendants as well as other 
RCRA owner/operators. Most impor
tant thoush, the S 1.5 million penalty 
coupled with the costs of closure, postclo
sure care, and financial assurances will 
result in a cost to the defendants of 
roughly S4.S mi1lion. Defendants cur· 
rently have assets which can be liquidat
ed to satisfy the requirements of this 
Coun's Judgment. While the penalty is 
cenainly large enough to hun, there is no 
danger that the funds necessary for final 
closure will not be available or that de· 
fendants will not be able to pay the 
penalty imposed. 

Finally. the Coun notes that defen
dants have raised an Eighth Amendment 

r..·.s: z.·. Productzon Plated Plawcr Jr:.: 

defense to the assessment of a ci\·il penal
ty. They also aver that the penaltv 
should be offset by $60.000 which Lad
ney's ex-wife paid the plaintiffs in settle. 
ment of their lawsuit against her arising 
out of these same circumstances. 11 Both 
of these arguments are without merit. 

The Eighth Amendment to the United 
States Constitution bars the imposition of 
"excessive fines." As a general rule. how
ever:. ci~il penalties designed with both 
retnbuuve and deterrent goals in mind 
are not unconstitutional. Unzted States v. 
Halper_, _490 U.S. 435, 447-48 (1989). 
The avd penalty provision of RCRA is 
clearly intended to serve a deterrent pur
pose: .. A~rdingly, there is no argument 
that lt 1s pn- se unconstitutional. Like
wise, the S1.5 million assessed in this 
case can in no way be said to be exces
sive. This penalty is in line with those 
imposed in numerous other environmen
tal cases. See. e.g., Public lnl"est Research 
Group, Inc. v. Powell Duffryn Termiruzis, 
Inc., 913 F.2d 64, 80-81 [31 ERC 1905) 
(3rd Cir. 1990), em. dlnied, 111 S. Ct. 
1018 [32 ER.C 2038) (1991) ($4.2 mil
lion penalty for violating Clean Water 
Act); T tr S Brrus Worts, 681 F. Supp. at 
322 ($2.8 million penalty for RCRA 
violation). 

Mrs. Ladney was never adjudicated to 
be liable for the RCRA violations at 
issue in this action. Moreover, the Lad
ne)rs• judgment of divorce in the state 
coun proceeding requires Ladney to hold 
her harmless for the pollution problem at 
the Richland fa~lity. Judgment of Di
vorce at t4S. The Coun will not pro r4l4 
reduce defendants' penalty to account for 
Mn. Ladney's settlement with the 
plaintiffs. • 

VI. 

For the reasons stated above, J udg
ment shall enter in favor of plaintiffs and 
against defendants PPP, MCP, and Mi
chael Ladney jointly and severally. 

JUDGMENT 

In accordance with the Opinion dated 
September 4, 1992, IT IS HEREBY 
ORDERED that within ninety days of 

" Defendants also ask the Coun to take 
this opponunity to reconsider its pnor deci
sion holding Ladney jointly and severally 
liable for the RCRA violations. The Court 
stands by its earlier ruling. 

JA 131 



• 

• 

• 

• 

• 

•• 

• 

• 

• 

•e 

• 
~--

the entrv of this Judgment defendants 
shall achieve complete closure of the 
Richland facilitY pursuant to all terms of 
the approved closure plan. as referenced 
in the Revised Order of Permanent 
lnjunetion. 

IT IS FU~THER ORDERED that 
upon completion of the closure of the 
Richland facility, if defendants eannot 
achieve clean closure of the surface im
poundments, waste pile, and associated 
traffic - loading areas. as required by 
RCRA. MHWMA, and ·the approved 
closure plan. defendants shall comply 
with the postclosure care requirements of 
40 C.F .R. Part 265 and corresponding 
Michigan regulations. 

IT IS FURTHER ORDERED that 
within ninety days of the entry of this 
Judgment defendants shall provide fi
nancial assurance in accordance with 40 
C.F .R. §§265.143 and 265.145 and cor
responding state regulations. Pursuant to 
40 C.F.R. §265.143(h), the financial as
surance mechanism for closure shall re
main in place until defendants submit 
and receive approval of a ceni6cation 
that all hazardous waste management 
units at the Richland facility have been 
closed in accordance with the approved 
closure plan . 

IT IS FURTHER ORDERED that 
within ninety days of the enrryr of this 
Judgment the defendants shall provide 
financial assurance for the cost of post• 
closure care pursuant to 40 C.F.R. 
§265.145. 

IT IS FURTHER ORDERED that 
within ninety days of the entry of this 
Judgment, defendants shall implement 
and comply with the alternate ground
water monitoring program approved in 
April 1991, as referenced in the Revised 
Order of Permanent Injunction. 

IT IS FURTHER ORDERED that 
defendants shall exercise their best effons 
to obtain and maintain liability coverage 
required by 40 C.F.R. §265.147 and· 
corresponding Michirn regulations. 

IT IS FURTH£ ORDERED that 
within ninety days of the entry of this 
Judgment and every 180 days subse
quent thereto defendants shall provide to 
plaintiffs written cenification of the good 
faith and best effons to satisfy the re
quirements for liability coverage for sud
den and non-sudden accidental occur
rences. This requirement shall be in 
effect until defendants obtain and main
tain the required liability coverage or are 
no lnnsrer required to maintain such cov
eragt" pursuant to 40 C.F.R. 

§265.147(h). whichever occurs first Thr 
certifications shall. at a m1mmum. In· 

elude the following: 
· 1. copies of each evaluauon of each 

method for demonstrating the liabil
ity coverage required b'" 40 C.F.R. 
§265.14i and corresponding Michi
gan regulations, including copies of 
each request or application for li
ability coverage under RCR.'\, by or 
on behalf of the defendants; 

2. copies of all responses received to 
the requests or applications de
scribed above; 

3. identification of the reasons for not 
obtaining the liabilitY coverage for 
each method provided by 40 C.F.R . 
§265.147; 

4. a detailed description of measures 
taken and to be taken by defendants 
to meet any conditions for obtaining 
liability coverage; and 

5. a statement by an authorized official 
that defendants exercised best cffons 
to obtain liability coverage required 
by 40 C.F.R. §265.147. 

IT IS FURTHER ORDERED that 
ninety days after the entry of this J udg
ment, plaintiff State of Michigan shall 
c:enify to this Coun whether defendants 
are in compliance with the injunctive 
relief ordered by this Judgment. 

IT IS FURTHER ORDERED that 
plaintiffs shall submit to the Coun a list 
of three recommended third-pany trust
ees along with those persons' qualifica
tions to serve as trustee. 

IT IS FURTHER ORDERED that 
if plainiiff State of Michigan cenifies to 
the Coun that defendants are not in 
compliance with the inj_unctive relief or
dered by the Judgment, the Coun shall 
appoint a trustee from among the three 
recommended by the plaintiffs. That 
trustee shall have the authority to man
age all of the business affairs of the 
defendants and will be instructed to ex
peditiously liquidate whatever assets are 
needed to achieve compliance with 
Coun's injunction. 

IT IS FURTHER ORDERED that 
defendants shall pay to plaintiffs a civil 
penalty in the amount of St.5.million. 

IT IS SO ORDERED. 
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I H TIIP! IIHIT~O STIITF.S Ill STII ICT f"OIIIIT 
POA l'IIP. HOII111P.AN DISl"HIC.T OP II.I.IHOIS 

I'IISTP.IIN OIIIISIIJH 

IIHI'rl'!l) STIIl"I'S OP IIHP.AICA, 

Pial ntl ff, 

"· 
l.OUIS ,J. KIIIOI•IINO, Sll. and 
l.OUIS .J, KIIIIIIIIINO, .JII. d/b/a 
A!AO l'I.ATIN•: WUII~S, INC., 

Oafturdanta. 

No>. ll C Htl 

I ,._j lfTIIQIJUCT I ON 

Thl1 ca1e waa brou9ht by the United Statal for lnjunctl~a 

rellel and cl~ll penaltlal pur1uant to Sectlonl JOOI(II and 191 

of the llesourca Coneervetlon and llecovery Act ("ACIIA"I• tJ U.S.C. 

~169Jit•l and 191• The co•plelnt elle9ed that defendenta had 

vloletqd ~n ••l•lnletretlva order entere~ by the U.S. 

Envlron .. ental Protection A9ency ( "EPA'J. On October 21, 1917, 

the Court 9ranted the 90¥1rnMant'l •otlon (or partial jud9•nnt on 

tho pleadlnqs. The 1011 ••••lnlnq looun Ia the qovarn•~nt'l 

11 •. r11r.rs 

Tho drlrndant1, l,ronh .J. llalorftno, ~r. and l.oul1 .J, 

called llero Pletln9 Work1, Inc., until tho •ld 1'10'1. Thle 

l•uP lnf!sl 90::n"ratad ha11rdou1 wane a. In Srpt rml•"• 1914, 

• • • • 

fnll<;..,,,,q lnarectlona by lha llllnoh F.nvlro..,.entel Protection 

A1rncy l'lf:PII"J, the IPA houed an Adrolnlotratlva Co•plalnt end 

Co•pll~·~• Order to defendant• ella9lnq •lolatlnna of federal end 

eteta h•rardou1 wasta lave and re9ulatlone. An a~lnl1tretlva 

h .. r;r.~ ~u held In .Julr IUS. On hbru•rr IJ, Ull, elter 

llnrtl n1 n111•erou1 vlolatlone In connttct ton wl th the Uon91 and 

dlaro~•• of haaardoul veatal, the ad•lnlatratl~• law jud91 l11ued 

an ordnr ••1nlrln9 dalandantl to euhftlt 1 clo1ure plan lor IPA 

approval, to co•rlete cloeura within thlrtr dayl or IPA approval, 

an~ to co•piJ vlth llllnola ratvlatlona concarnlnt oil-alta 

trenarortetlon of h111rdoua va1t11. The order alao required 

Loul1 j, M~loreno, Jr. to per e civil paneltr of II,SOO end held 

daf~ndantl jolntlr end eavo~ellr liable for an additional civil 

penalty or.tti,SOO, oarand•nta did not 1ppael tho ardor, which 

accordln9ly bftc .. e final on Ap~ll lJ, ltll pur1uent to tO c.r.ll. 

su.uccJ. 

On r .. bruary J, 1917, the IPA re~eltad certain lnfor•etlon 

fro• d~fend1nt1 concarnlnt tho feellltr pureuant to taction J007 

or the "c""· ., u.s.c •• ,,,,, Defftndantl wero ~~~~·d to 

re•pnnd In •••en day1 •ut did not do eo.'Defandentl erp•rantlr 

co,.pl lr•l with the IPA'I lnfonrallon r•'l'lllt on OCtoba~ 2J, UIJ. 

Orfrn~Anta fnllad lO Co•piJ with lnJ Of thO proWIIlOftl or 

the [I'll ••rtf•n or with the r.PA lnfonetlon r•~~lt. On M•y ll, 

1917, the 9ov"''"'·t'nt flied thll law1ult 111eUn1 enforct~•ent or 

' S!!'l Vt~IHd_Sl,,.,_,&_Cit"'d'I•.C:.~ft!I_Jrvc~IIII.Cct... UJ 
r.2d El5, 511-lt tilt Clr. 19171 C•lllr•lnt r.lvll penaltr und•r 
llt:'PA fnr hI lure to r .. 1pond to ErA lnfor•.t ton r~quftlt I• 

• • • • 
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tho <'rolar •nd lnlon .. tlon request en<l the ll•roaltlon of civil 

rf!nalrlea. 

On Onuloer 16, Ulf, doleno!•nte llnellr euL,.itted e ch•aura 

plen to tho lfPA. On Oaca•b•r 10, ltlf, the lfPA notified 

d.[.;,...:uo.t. U • .1t tholr eub•helon wae dullclant and directed tloo• 

to eubmlt a revhed phn within )0 dere. Dafen•lente requoued an 

eolenelon to Februery 5, ltll, end thor did not eooL•It a rnvhod 

phn untl I June t, lUI. 

In the ou•entl••• no hwful cloeura of tho t•reooleae could 

occur without en approved cloeura plan. Nonathale••• the 

preoolsaa ware being relet to new tenente. Upon dlecoverlng thle, 

the govorN.,ent 11oved foil partial eWMOary Judv•ant on the 

pleading• with raepect to lte requaet for InJunctive relief • 

That motion wae grented by thla Court on October Jl, ltl1. 

Provlelon 1 of the Judt••nt Order required defendant• to 

notify the nov owner, tan•nte, end other pereone at the facility 

of the potentlelly haaardoue conditione. A•ont other thlnt•• 

dafendenta ware requllled to poet notice• that the fecllltr hed 

"utlll•ad h4rardoua ••t•rlala and that It h•• not baan ahown that 

aeld feclllly waa properly cloaed end that ell horardoua w~etaa 

loeva tr.en '""' reonove.J lind r•operlr dlopoead .• 

~n Dacrml~r JJ, 1911, the 9overnment nollll~d <lefendenta 

thot ther h'd not co111pllad with Provlelon 1 or with Provlolona 5 

end 6, which C'rdarad payooent of tha ('en.olt le• aat bf tha fPA. On 

Jonuar-y U, lUI, defaadenu eul,onltted lo the tPA • copr of tho 

not Ice which they hed po•led on 1 he pr••ro!eea. It 1lolad 01erelr• 

• • • • 

"CAIIriOIII A PJnlng Sto'UI Once Oaurled Thh lullcll119. 

10/l'llf.· Provltlon 1 also required vrltten notlflcetlnn to 

"'" t •I n l·l.,nt lllfl<l per1ona, and d., landent • did not ro..,lr with 

thh U•IU lre111ent unt II Jenuu-y U, It II, 

t.::.:o !~~.t• eho failed to aathfr the 110netery jmlq•ent 

rortlon of the ordoll. Accordlntlr, on Merch I, 1111, the Clerk 

of r.ooort luund • Citation In Surph•owenul Proceeding• re•&ulrlnt 

dahn•lanta to arpeall on April I, lUI to be ••••lned undf!ll oath 

conrornln9 their proportr end lnco•e and to blllng with the• 

certain flnenclal docu•enta. Ae • raault, the govern.ent and 

defendant• a9reed on • pey.ent plen. 

Ul~TII!IIIIIATIQII Ot...PCIIAf,U 

Sactlon JOOII9) of the IC~ provldeet 

Civil penalty •• Any peraon who vloletea enr 
nqu lra•ent of thh eubchapter ehell be lleblo to the 
United State• for • clwll peneltf In en e..vnt not to 
eocoed SJS,DOO for eech euch wlo etlon. lech der of 
euch vloletlon ehell, for purpo••• of thle eubeectlon, 
conatltute • eeperete wlol•tlon. 

4J u.s.c. S6tJI(g). Tho gover .... nt •llguee thet tho nu~r of 

d•r• of vloletlon ehould be co.puted •• follovet 

4 
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Vlohtlort 

rallure to ....... It 
closure pl.on 
pur•uant to r.r11 
orUec 

rellure to rr~pond 
to EPA lnform4tlon 
, .. ,.. ..... t 

r .. llure to •ui•OIIt 
•evi!Pd cln!'tltft 
plan 

Total D"Y' of 
Vlnht I on 

0.1t r.!l of Ylnl~'t ltlll 

S/IJ/16-10116/Il 

Z/Z0/11-10/JJ/81 

2/S/U-6/1111 

n~v•.of Vlol~t lort 

Sl5 

HO 

U4 

tot 

llf'f,.nrtant • h""' not objected to thl1 cornr"'"' I on, end the Court 

•9•••• that the •••lmu• p~n•lty 1houlrt be d~t•rmlned on the belli 

of tOt day1 of violation. Multiplication of thl• nuMber br the 

.,,..,,..,,. d~tlly fine of $15,000 yl•l•l• a m4•lmuro P"n•ltf of 

SH, 125,000. 

The 'lloverNIIent acque• that a rtubst ·•nt lei r"nelty II 

w11uanted foe r~"•one of d•t .. rr~nce.' The Co11rt •tree•. In 

olf'tl!••lnl!'t "n ropproprl•t• pt!nalty, thn C0111t ohnuld con•lot.,r the 

lf'rl<'uen<'~• of the wlohtlnn lind th" •••trnt of any 900d r .. lt.h 

,.lfort!l to f'"'"rlr. ~"" Unlt•·d~trH•·• v. T' S l'rau_anot llrnnrtt 

5"1 !Jnlt"d Stat~•."·· T_, s "'""' """ lhon••.J•or••• 
trc;., 111 r.surp. 114, HZ JO.s.c.l Jt'"' "'·•Jor r•uro•• of e c:IYII 
r"nAlty le detf'rr~nc:eJ, af(:~.Jn rPI~p.,nt pa1t, ll I.R.C. 114t, 
It [nvt'l L. ""P· ZO,IH JHh Clr. 19881. S"" 11l•9 \l!!lt~•I.Sutet 
v .. [nvl'n""'"ntel ·""''' Cnn~rol, Inc., 110 r Surp. 1172, 1144 
111 D. lnd, '19891. 

• • • • 

¥.-r~s. lno:~, Ill F.Supp. JU, JU ID.S.C.j, •I~.JILr•levent 

P·H\o 11 F..II.C. UU, It En.,t'l L. ""P· JO,Ul Jhh Ch. ltllt. 

ll~>frn•l.onls' vlolatlonl w11re not •lnoq ther vere l'etflel' 1erl0111, 

llot only wott·e their eubatantlve wlolatlone ••tenelwe, •• 

doc""''""'"'; In the EPA order, but they dhrotarded epeclllc or•lr.r• 

ae wr.ll, .ond there are lev acte •• •.orloue •• wloletlone of 

orrl,.rt on•·• the hell t111we 11lrea.tr Iuten adJudlceted, Defendant• 

h••• not taken thle •atter ••rloualr, end ther he•• e•hlblted e 

pettern of bPhevlor vhlch evldencee e cu.plete dlereterd for 

etatutorr lev, EPA ordere, and Judlclel ordere. To 1-ro•• .,.r•lr 

e perfunctory or to••• peneltr vould eend 1 .. ••eto to •l•llerlr 

eltuetP.d pereorie thet ther ••r flout the lev vlthaet con111uence. 

D1fan~ente point to d•l•r• occe•loned br tho IIPA'I felluro 

to pro•ptlr reepond to d•fendente' clo•uro plene. Rowewer, there 

le no •howlnt thet tho a.ount of tl•e the IEPA too• to revle~ the 

plan• w.os lnordlnete, end, In eny ewent, thoee ell•t•d del•r• 

c•nnot e•cu•• d•fend•nte' own conduct. 

Daf"ndantl eleo ••phaelae their own p•reonel fln•nclel 

clrc~ttanc"•• apperentlr In the hope thet their lee• ol 

effluenc• viii lnfluenco the Court'e deter•lnetlon of en 

•rrrorrl~t .. r•n•ltr. Althouth the ebllttr to per ••r v~rrent 
con~l<i .. r41 lon In .,.,., clrcu•ttancee, th• Court doe• not vlo·• It 

•• • rrut lr.uhriy •ltnlflr.ant factor In thh ca1e, Onlt·n•hnte 

havo OP\'f'l rrovldf'd f!VIolf'nCe CORCf'lnlnf thnlr flnenclel 

' 
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~lrcu~st•nc~•. detplte nt·~•roue orport••nltl~• to do eo.' 

rurth•~•ore, d~fen~ant1 h•v• been eo lntransi•Jcnt that tl•ur ere 

In no r"al puoltlon to requeot "'ercy baoed on their pereonal 

";!.~ c;c IDrl\lflent hal •'!99UUd that a civil penelty or 

SIOO,O~O--eLout SilO per day--would be appr~prlate. Althou9h 

thle 119Uie lea relatlve!r ••all proportion or the .. a•l•u• 

pPnalty, It h nonetheleoe a eubuenthl eum, and It voulol aene 

the rle:errence purpo .. e of SIOOIC9l or the IICIIA.' The Cout·t 

a9rPe1 that It Ia en epproprlate penelty. 

l:j A civil penelty or $100,000 h herorby l10po .. d on def.,ndenu, .... 
"' to be peld to the United Slltel of Aller Ice. 

I!NT!IIr "?) ............ 
·, ' ~ ~~6~~ ilti~~U\. __ _ 
UNITED STA~S DISTIIICT JUIIGI 

DATID1 Jenuery I, lttO 

The 9over~1nt h11 1ought rlnenclal lnl~r•atlon fro• 
•IPI~cn~antl II part or eotttle111ent neC)ot lilt lonl jconducted bolh 
with end without thle Court'l eeeletenco), and defl'no.lante• 
flnenclel record• were lubJect to dlecloeure th•ou\Jh the Cllatl<>n 
In Surple•entel Proceedlngl. 

Thle fl9ure II conelderebly lower than peneltlee 
l"'poud ·In other IICIIA C:UIII· :itt J:l)yJ[o(li!'PIJtl) .~af\t, I!'PUo JIO 
r.Supp. It I)IS tl•poelng penelty of $),000 per rlay)J T.• 5 
IIJIJSt, 1''1!11, Ul r.Supp. et J2J ll,.poeln'} r"nalty of 11,000 per 
<ley). ' 
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P.O, Box 1049. 1800 l"'MIIrMartc Dr, 
COlumbus. Ohio~ 

TO SZ26166584 p. a2 

~F. C... 
Go•••• 

I . • 
JtD!l 26, 1990 ~: ..,.. . .. ~ 

(8)045205424 
!"inanc::l.al: Aaa = ... 
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• 

~ . 

._. r,., • ·-
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"', 1 i• & • ....,, a=..t 
~ Bbfo:tc If: Bt •r:b 
o.s. ~ leg:ica v 
230 s. ""z:bnm stzellt. 
~c::ago, IJ Hno; S 60604 

Ec:to Bo.llan lla%'81!1, Inc. in Meesi 1 'en, Cbio ecl:::-.1 iDto a ~ Om! ; 
A;p:ee • at and !'inal. Ol:dc (am) <Z Hovwt= 4, 1987. 'lbia ~ am. 
~ -.:D1 ~ tbiz'911 CZ"ftl211ano. "with t:z. fjzwnr:ie1 ndl ••ibf11ty 
~ tor: ~ uat:il. clcwmt :bu ~ ~ pzrs*'t to 40 aR 
265.140 tbz:t::lu;b. 26S.l51, at tba 1:.:ta. ~ •f:n:t•icm of~ clew:. plm fcc 
tbe sw:fa:Jer ;"'P"D"be" ~ to :huw;taPa B (1). • "D:da laiU:aa: wow u 
written aotioe to u.s. !2A, pegicn v the ~ to ~ Bl"A aax:dll, B:::to 
~et.ree, Izx:. hu tailed to eetWlliab .ucb ~ ~. 

Secti.cn B (5) of tbe pctial aro bu bem wolet«l in tbllt. fiNncial 
assurance far closura :t.e DOt bee eetahl; wtw1 1d.tbiA tm 'l(»"rlfiec1 
~- Cbio l!:PA mcaiwcl a clo-:e plan far tbe ftcU1ty ca JIJugu8t 16, 
1988. Bc:.:ko Scual!rll87: .. , IDe. ia al8o in ~'et:icn ot Lllf'P'icebl• fimncial. 
assunDCI!I ruae ~to pcat.-cl.o8ure .a 11ebfl1ty a:sm.ge fca: • ., 
a:ncl ~ acx::i"""t..al acau LWDW; ~ aped fie ~ ,._.. net 
inc:l•rted in tm puti&1. CMO. 

Bdto Bo~J••~UM, IJx:. 11M~ ""*ified oft:-. fi""'Ci•' e.w:a¥:16 
viol at1 nne T.la ana BRA lill I ••• dlted March 17, uea, SttT ... - 21, 1989, an&:1 
~ 12, l.990 (a:t:t:a:tat) • 

If you mn. my Cf 11time = waalc1 l.ike to di .a.JM tl:tl.e -=bEl:, pleue c:all 
- at (614) 6W-2944. 

Slnoarely, 

" . j~/0,,-m.J..,tC.~ ~. ~~~~.;.,.,:, 
MLa..l A. Sat&Ji*, MM *jet 
lClV. Enfoz:wlt Sed:icn 
Di~ ~ Solid aD!~ 1IUte ~ 

o::: P-.l.a Al.lsl, Ia 
~ Blill:9• CSI!U, !CDO 

JM:t• t -e.. 
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for Rehearing and Suggestion for Rehearing En Bane were served this 
30th day of September, 1995 by Federal Express on each of the 
following: 

J. Carol Williams, Esq . 
Environment and Natural Resources 

Division 
Appellate Section 
U.S. Department of Justice 
Ninth and Constitution Avenue, N.W. 
L'Enfant Plaza Station, Room 2339 
Washington, D.C. 20026 

Arthur I. Harris, Esq. 
Assistant United States Attorney 
Northern District of Ohio 
1800 Bank One Center 
600 Superior Avenue, East 
Cleveland, Ohio 44114-2600 

Jacqueline Kline, Esq. 
Assistant Regional Counsel 
Region V 
United States Environmental 

Protection Agency 
77 W. Jackson Boulevard · 
Chicago, Illinois 60604-3590 
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DECISION BELOW 

On February 1, 1994, the district court (Honorable Paul R. Matia) 

entered post-trial final judgment, with findings of fact and 

conclusions of law, awarding plaintiff-appellee the United States 

$4,606,000 in civil penalties under the Resource Conservation and 

Recovery Act ("RCRA"), 42 u.s.c. 6901, ~ ~. against defendant

appellant Ekco Housewares, Inc. ("Ekco"). Clerk's Record ("R.") 67, 

68. The decision is reported at 853 F. Supp. 975. Prior to trial, 

the district court entered an opinion and order granting in part the 

United States' motion for summary judgment. R. 44. That decision is 

unreported. 

STATEMENT OP JURISDICTION 

1. Sypject matter jurisdiction. -- Jurisdiction of the district 

court is based on 42 u.s.c. 6928(a) (1) and 28 u.s.c. 1331, 1345, and 

1355. R. 1, Complaint at 1 2. 

2. Jurisdiction of the Court of Appeals. -- This Court has 

jurisdiction under 28 U.S.C. 1291 to review the district court's 

February 1, 1994, final judgment. 

3. Timeliness of appeal. -- The district court entered final 

judgment on February 1, 1994 (R. 68). Appellant filed its notice of 

appeal on March 10, 1994 (R. 75), within sixty days of judgment, as 

required by 28 U.S.C. 2107 and Fed. R. App. P. 4(a). 

STATBMBNT CONCERNING ORAL ARGUMBNT 

Although we do not anticipate that the Court will find this 

appeal exceedingly complex, we do not oppose appellant's request (Br. 

1) for oral argument. 

STATBMBNT OP ISSUBS PRBSBNTBD ON APPBAL 

1. Whether the district court properly assessed a civil penalty 

under section 3008 of RCRA, 42 U.S.C. 6928, against Ekco for failure • 
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to comply with the liability coverage requirements set forth at 40 

C.F.R. 265.147, where Ekco bound itself under the plain language of 

its consensual agreement with the U.S. Environmental Protection Agency 

("EPA" or "U.S. EPA") to comply with those requirements, and, 

moreover, where the regulations independently require complete 

compliance with those provisions. 

2. Whether the district court abused its discretion in imposing 

a civil penalty of $4.6 million in this case, where the penalty 

represents a fraction of the statutory liability Ekco faced for its 

violation of applicable state and federal financial responsibility 

regulations and of the plain terms of Ekco's own consensual agreement 

with EPA, ·where the penalty accords in rate and overall magnitude with 

those assessed by other courts for similar RCRA violations, and where 

numerous facts found by the district court in this case -- including 

Ekco's protracted and bad faith violation of its unambiguous 

obligations under a voluntarily-entered administrative Consent Order 

and the RCRA regulations themselves, the potential harm occasioned by 

Ekco's violations of the financial responsibility requirements, and 

the need for deterrence -- justified imposition of a substantial 

penalty. 

STATEMENT OF THE CASE 

A. Nature of the Case. -- Seeking compliance with environmental 

requirements and the assessment of a penalty for Ekco's protracted 

violation of its statutory, regulatory, and contractual obligations, 

the United States commenced this civil action on behalf of u.s. EPA in 

June 1992. This appeal concerns the propriety of the district court's 

assessment, following trial, of a $4.6 million civil penalty against 

Ekco for failing to comply, for over four years, with clear 
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requirements under an administrative consent order and applicable 

federal and state RCRA regulations to: (1} provide financial 

assurances that Ekco would finance the closure and post-closure care 

of its hazardous waste facility; and (2) demonstrate that Ekco 

possessed, as required under applicable RCRA regulations, liability 

coverage to protect third parties from personal injury and property 

damage arising from accidental occurrences at the facility. With the 

exception of one legal claim (whether Ekco was obligated to comply 

with the liabiliry coverage requirements under the terms of the 

consent order or the RCRA regulations}, Ekco advances in this appeal 

only specific factual challenges to the district court's penalty 

assessment, a matter entrusted to the district court's discretion and 

which this Court reviews only for clear error. 

B. Statutory and Regulatory Background. -- The Resource 

Conservation and Recovery Act ("RCRA"}, 42 U.S.C. 6901-6987, 

establishes a comprehensi~e "cradle-to-grave" program governing the 

generation, transportation, storage, and treatment of hazardous 

wastes. RCRA prohibits· the operation of any hazardous waste 

management facility, except in accordance with a permit or "interim 

status." 42 u.s.c. 6925(a}. A facility in existence as of November 

19, 1980 (RCRA's effective date}, could obtain "interim status" to 

allow it to continue operating in the absence of a final permit, 

provided that it had (1} timely notified EPA of its activities 

involving hazardous wastes listed under RCRA, and (2} submitted a Part 

A permit application. 42 U.S.C. 6925(e} (1}; 42 U.S.C. 6930(a}. See 

generally u.s. EPA v. Environmental Waste Control. Inc., 917 F.2d 327, 

330 (7th Cir. 1990}, cert. denied, 499 u.s. 975 (1991}. • 
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From the early 1980s forward, facilities which obtained interim 

status, as well as those which (like Ekco, see infra) did not obtain 

interim status and did not timely close the noncompliant waste units, 

were required to comply with certain operating standards promulgated 

by EPA in accord with Congress' directive. 42 u.s.c. 6924; 40 C.F.R. 

Pt. 265, 40 C.F.R. 265.1. A crucial set of those standards are the 

"financial responsibility" requirements at issue in this appeal. See 

40 C.F.R. Pt. 265 Subpt. H, 265.140-150, and corresponding state 

regulations. The financial responsibility requirements are set forth 

in two categories: (1) the "financial assurance 11 requirements, set 

forth at 40 C.F.R. 265.143 and 265.145; and (2) the 11 liability 

coverage requirements, .. set forth at 40 C.F.R. 265.147. The financial 

assurance provisions require owners and operators of treatment, 

storage, and disposal ( 11 TSD 11
) facilities to demonstrate that they have 

sufficient assets in place, available in a manner comporting with 

precise terms and specified mechanisms, to provide for appropriate 

closure and post-closure care of the facility after it stops receiving 

hazardous waste. 40 C.F.R. 265.143, 265.145. The liability coverage 

provisions require owners and operators to demonstrate, until such 

time as final closure has been certified and EPA agrees that liability 

coverage is no longer required, that third parties will be adequately 

protected against bodily injury or property damage caused by 

accidental occurrences arising from operations at the facility. 40 

C.F.R. 265.147. See also R. 67, Finding of Fact ( 11 Finding 11
) # 49; 

Boyle Tr. 135-136.11 The regulations describe in detail a variety of 

ll The financial responsibility regulations were promulgated in accord 
with Congress' directive that EPA 11 assur[e] that hazardous waste 
management practices are conducted in a manner which protects human 
health and the environment ... 42 u.s.c. 6902(a) (4). A major 

(continued ... ) 

' 
I 
I 

I 

~ 
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specific methods pursuant to which owners and operators can make the 

necessary financial assurances and demonstrations of liability 

coverage. 

EPA may authorize a state to administer and enforce a hazardous 

waste management program. 42 u.s.c. 6926. The State of Ohio obtained 

such authorization in June 1989, and its RCRA program is managed by 

the Ohio Environmental Protection Agency ("Ohio EPA" or "OEPA"). The 

United States retains concurrent authority, however, to enforce the 

applicable RCRA provisions. 42 u.s.c. 6928. The State of Ohio has 

adopted financial responsibility regulations substantially identical 

to the federal regulations contained in 40 C.F.R. 265.140-150. See 

O.A.C. Rules 3745-66-40-50; 42 U.S.C. 6926. 

c. Factual background and administrative proceedings. 

1. Ekco's surface impoundment. -- Ekco owns and operates a 

facility in Massillon, Ohio, used since the 1940s for the manufacture 

of metal bakeware. At issue in this appeal is a surface impoundment 

at the Massillon facility into which Ekco discharged liquid wastes. 

Until some time in 1978, Ekco discharged lead and cadmium-bearing 

sludges into the surface impoundment. Until approximately June 1984, 

Ekco discharged various wastewater streams from its operations into 

the unlined surface impoundment. Sampling of the waters in the 

surface impoundment during 1984 indicated the presence of 

trichloroethane (TCA) and trichloroethylene (TCE), hazardous wastes 

specifically listed as subject to regulation under RCRA. See 40 

11( ••• continued) 
regulatory goal was to assure that a facility has provided secured 
funds for closure, post-closure and liability coverage while it 
operates, rather than relegating payment for environmental compliance 
to the public fisc and for harm to the general public after a land 
disposal facility becomes unrecoverable (~, in a Superfund 
scenario). See, ~' 46 Fed. Reg. 2821 (1981). 
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C.F.R. 261.31; R. 67, Finding # 111, 112. Sampling also revealed the 

presence of hazardous metal constituents in the surface impoundment. 

See 40 C.F.R. 261.24; R. 67, Finding # 113-116. The hazardous 

materials in the unlined surface impoundment were able to percolate, 

or leach, outside the impoundment's confines into the surrounding 

environment. R. 67, Finding# 118. Several public drinking water 

wells lie within one-half mile of the Massillon facility. R. 67, 

Finding# 126. The discovery of contamination, likely attributable to 

the Ekco facility, has led to the abandonment of one of those wells. 

R. 67, Finding# 127-130. 

Pursuant to Section 3010 of RCRA, 42 U.S.C. 6930, Ekco notified 

EPA in 1980 that ·the Massillon facility was generating hazardous 

wastes. R. 43, Stipulation # 15. At that time, Ekco did not, 

however, inform EPA that it was treating, storing, or disposing of 

hazardous wastes at the Massillon facility, as also required by 

Section 3010. Nor did Ekco submit to EPA by November 19, 1980, Part A 

of its application for a permit to treat, store or dispose of 

hazardous wastes at the facility, as required under RCRA to obtain 

interim status. 42 U.S.C. 6925, 40 C.F.R. 270.10. Sometime in 1984, 

Ekco finally notified EPA of the presence of hazardous substances that 

had leached into the groundwater under its facility (Br. 4). 

2. Administrative proceedings and entry of the 

administrative Consent Order. In November 1986, EPA filed an 

administrative complaint aga~nst Ekco. Plaintiff's Exhibit ("Pl. 

Ex.") 8. Among the Findings of Violation included in the complaint 

were Ekco's storage of hazardous wastes at the Massillon facility 

without a RCRA permit or interim status and, as directly relevant 

here, Ekco's failure to comply with the financial responsibility 



-?-

requirements promulgated at 40 C.F.R. 265.140-150. Pl. Ex. 8; R. 67, 

Finding # 25, 26; R. 43, Stipulation # 16, 17. 

In November 1987, EPA and Ekco entered into a Partial Consent 

Agreement and Order {"Consent Order" or "PCAO") which partially 

resolved EPA's November 1986 administrative complaint. Pl. Ex. 7; R. 

43, Stipulation # 18. As relevant here, the Consent Order required 

Ekco to submit a closure plan for the Massillon facility within ninety 

days of the effective date of the Consent Order, and to "[c]omply with 

the financial responsibility requirements for closure until closure 

has been certified, pursuant to 40 C.F.R. 265.140 through 265.151, at 

the time of the submission of the closure plan for the surface 

impoundment pursuant to Paragraph B{1) ." Pl. Ex. 7, ,, B{1), B {5); 

R. 67, Finding# 27, 29, 30. The Consent Order further provided that 

"[f]ailure to comply with any requirement of this PCAO" would subject 

Ekco to civil penalties under Section 3008{c) of RCRA, 42 u.s.c. 

6928{c). Pl. Ex. 7, , B. In August 1989, the parties entered into a 

second consent agreement in which Ekco agreed to pay EPA a penalty of 

$55,478 for the violations at issue in the administrative complaint. 

SeeR. 17, p. 9 n. 9 (U.S. memorandum in support of motion for partial 

summary judgment). 

3. Ekco's failure to comply with the financial 

responsibility requirements set forth in the Consent Order and in the 

RCRA regulations. -- In August 1988, Ekco submitted a closure plan for 

the Massillon facility. R. 67, Finding# 36. It is undisputed that, 

notwithstanding Ekco' s "unambiguous[] obligat [ion]" under the Consent 

Order to comply with the financial responsibility requirements "at the 

time of the submission of the closure plan," R. 67, Finding# 7; Pl. 

Ex. 7, , B(S), as well as its independent obligations under the RCRA • 
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regulations themselves,!1 Ekco did not submit any documentation of 

financial assurances for· closure and post-closure care, or of 

liability coverage, at that time. R. 67, Finding# 37, 43; R. 43, 

Stipulation # 30. 

In June 1990, Ekco first attempted compliance with the financial 

assurance requirements for closure and post-closure care. R. 67, 

Finding # 101. At that time, American Home Products Corporation 

("AHP")ll submitted a Letter of Credit and Standby Trust Agreement to 

Ohio EPA purportealy on behalf of Ekco. R. 67, Finding # 89. The 

letter of credit, which failed to name Ekco or the Massillon facility, 

did not satisfy the financial assurance requirements set out in the 

regulations, as Ohio EPA had indicated to Ekco's counsel prior to the 

submission. R. 67, Finding# 86, 91; 40 C.F.R. 265.143(c) (2), 

264.151(d). Although Ekco submitted further documentation in November 

199.0, additional deficiencies remained, and it was not until September 

9, 1992, that Ekco came into compliance with the financial assurance 

requirements for closure and post-closure care. R. 67, Finding# 60, 

95, 100. 

Y Until June 30, 1989, when Ohio received final authorization to 
manage its RCRA program, Ekco was required to comply with the federal 
regulations governing financial responsibility. 40 C.F.R. 265.140-
150. After June 30, 1989, Ekco was required to comply with the 
applicable Ohio rules governing financial responsibility. O.A.C. 
Rules 3745-66-40-50. R. 67, Finding # 32. Because the federal and 
state regulations are substantially identical, and because the Consent 
Order required Ekco to comply with the federal regulations, we refer 
throughout this brief only to the federal regulations. 

1/ AHP is not a party to this action. Ekco was a subsidiary of AHP 
until September 1984, at which time AHP sold the Ekco Housewares 
Division to an entity known as the Ekco Group. R. 43, Stipulation # 
4. As discussed infra, AHP's purported obligations (Br. 8) with 
respect to financial assurances for closure and post-closure care of, 
as well as liability coverage for, the Ekco facility, were unclear. 
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In September 1992, Ekco first sUbmitted documentation of 

liability coverage for the Massillon facility, by means of an 

inadequate corporate guarantee from AHP. R. 67, Finding# 102, 174.~' 

That submission failed to include materials required under the 

regulations. R. 67, Finding# 103. Ekco did not fully comply with 

the liability coverage requirements until March 11, 1993, almost one 

year after this complaint was filed. R. 67, Finding# 60, 105. 

Between March 1988 and March 1993, Ohio EPA and Ekco communicated 

by telephone at reast 20 times, and in writing at least 8-10 times, 

concerning Ekco's obligations under the Consent Order and the RCRA 

regulations, the necessity for compliance, and the available means and 

mechanisms of compliance. R. 67, Finding# 81-83. See also R. 67, 

Finding # 34, 66, 67, 69, 77, 79, 94, 96, 97, 98, 99, 104 (describing 

specific conversations and letters). During those communications, 

Ekco was repeatedly advised that it was not in compliance with the 

financial responsibility requirements contained in the Consent Order 

and the RCRA regulations. R. 67, Finding# 84, 177. At no time did 

Ekco ever advise government regulators that it could not comply with 

the financial responsibility regulations, that it did not understand 

its responsibilities under those regulations or the Consent Order, or 

that it believed it was not required to comply with those regulations. 
I 

R. 67, Finding# 48, 85, 184; Reierson Testimony, Tr. 31, 37, 38, 46, 

53; Smith Testimony, Tr. 177. 

~~ In late April 1990, Ekco submitted to Ohio EPA a copy of its 
general liability policy for the Massillon facility. Ohio EPA 
informed Ekco in early May 1990 that the policy, which contained an • 
absolute exclusion for pollution-related claims, was insufficient. R. 
67, Finding# 78-80; Reierson Testimony, Tr. 36 (Ekco's counsel 
"agreed" that policy contained environmental exclusion, but "thought 
he would submit it anyway for" review by Ohio EPA) . 
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D. Course of Proceedings and Disposition Below. -- On June 

23, 1992, the United States initiated this action seeking injunctive 

relief and civil penalties against Ekco under Section 3008(a) and (g) 

of RCRA, 42 u.s.c. 6928(a), (g), for its failure to comply with the 

financial responsibility requirements. R. 1. The complaint contained 

two claims for relief, the first based on Ekco's failure to comply 

with the financial responsibility requirements, as mandated by the 

1987 Consent Order, and the second based on Ekco's failure to comply 

with the financial responsibility requirements as independently 

mandated under the applicable federal and Ohio regulations. R. 1, ,, 

50-621 63-77 o 

1. Entry of partial summary judgment against Ekco. -- In 

June 1993, the parties cross-moved for partial summary judgment. R. 

17, 18. On September 22, 1993, the district court entered an opinion 

and order granting in part the United States' motion, and denying in 

full Ekco's motion. R. 44. The district court concluded that no 

genuine issue of fact existed concerning Ekco's liability for 

violating all the financial responsibility requirements -- financial 

assurances for closure and post-closure care, and liability coverage 

-- contained in the Consent Order. More specifically, the court held 

that Ekco was "unambiguously contractually required" under the Consent 

Order to comply with the financial responsibility requirements "upon 

the submission of the closure plan on August 15, 1988, '' and that Ekco 

had not fully complied with those requirements until September 1992 

(financial assurance) and March 1993 (liability coverage). R. 44, p. 

7. The court also found that, in addition to violating the Consent 

Order, Ekco was independently liable as a matter of law for violating 

the financial assurance requirements for closure under the terms of 



-~-

-11-

the applicable federal and Ohio regulations. R. 44, pp. 11-12. The 

district court declined to resolve at the summary judgment stage 

certain additional issues on which Ekco's liability for violating the 

regulations governing financial assurances for post-closure care and 

liability coverage turned. R. 44, pp. 12-13. 

2. The trial. -- The district court conducted a trial in 

this matter in October 1993. Given the court's prior determination on 

summary judgment that Ekco had violated all the financial 

responsibility requirements referred to in its Consent Order, as well 

as the independent regulatory requirements for demonstrating financial 

assurance for closure, the only issues that remained for trial 

concerned (1) Ekco's independent violations of the applicable federal 

and state financial responsibility regulations concerning financial 

assurances for post-closure and liability coverage; and (2) the amount 

of the penalty that should be assessed against Ekco. During the four

day bench trial, the district court heard testimony from some twelve 

witnesses, including u.s. EPA and Ohio EPA officials, expert 

independent consultants, and former Ekco employees, and received into 

evidence nearly 150 exhibits. 

On February 1, 1994, following the submission of post-trial 

briefs, the district court entered judgment, supported by findings of 

fact and conclusions of law, assessing a civil penalty of $4,606,000 

against Ekco for its violations of the financial responsibility 

requirements contained in the Consent Order and the applicable federal 

and state regulations. R. 68 (judgment); R. 67 (findings of fact and 

conclusions of law) . Regarding the liability issues that had remained 

for trial, the district court determined that Ekco had violated the 

financial responsibility requirements contained in the regulations, in • 



' 

• 

-12-

additi~n to violating the financial responsibility requirements 

contained in the Consent Order. R. 67, Conclusion of Law 

("Conclusion") # 8-11 . 

. Regarding the appropriate penalty for Ekco's protracted 

violations of its consent agreement and regulatory requirements, the 

district court determined, first, that Ekco faced a potential exposure 

of over $115 million. R. 67, Conclusion# 20 (4,606 violation days x 

$25,000 day); 42 U.S.C. 6928(c), (g). Looking to the applicable case 

law governing the"imposition of civil penalties under RCRA and other 

environmental statutes, R. 67, Conclusion# 14-16, 19, the district 

court determined that "a substantial p·enalty is warranted in this case 

in view of the seriousness, willful nature, and the length and scope 

of the violations at Ekco's Massillon facility, the economic benefit 

realized by Ekco from its noncompliance, and the need to deter future 

violations by Ekco and other regulated entities." R. 67, Conclusion# 

25. 

As to the specific nature of Ekco's violations, the court 

determined that Ekco "violated RCRA, and/or the terms of the [Consent 

Order] '* '* '* for over four years," in "conscious disregard for its 

clear regulatory and contractual obligations." R. 67, Conclusion# 

21. The court found that Ekco had "ignored repeated notices and 

communications from the Ohio EPA," and that "despite its prior 

knowledge of its obligations under the [Consent Order]," Ekco had 

"failed even to attempt to comply with the financial responsibility 

requirements until June of 1990"; after that, Ekco "continued to stall 

and delay further and did not come into complete compliance until 

1993." R. 67, Conclusion# 21, 22. Ekco's violations, the district 

court found, were part of a "calculated strategy of avoiding 
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compliance with [the financial responsibility] requirements until the 

United States filed this lawsuit." See also R. 67, Conclusion# 29 

(terming Ekco's violations "significant" given the "complete absence 

of any effort or attempt at compliance" for almost two years, and the 

inadequacy of even those efforts) . 

The district court also determined that Ekco's many financial 

responsibility violations "created a potential risk to the public that 

the surface impoundment might not be finally closed or that third 

parties might no~ be compensated for injuries or damage without 

resorting to prolonged or unnecessary litigation." R. 67, Conclusion 

# 31, 30. Other factors warranting imposition of a "substantial" 

penalty included, in the district court's view, the economic benefit 

Ekco gained through its noncompliance with its consent agreement and 

the regulations, and the need to deter Ekco and other defendants from 

"the kind of protracted, willful violation of important regulatory 

requirements that occurred in this case." R. 67, Conclusion# 36, 15-

18, 37. 

On February 25, 1994, the district court denied Ekco's motion to 

amend the findings of fact or to alter or amend the judgment. R. 74. 

on March 10, 1994, Ekco filed the instant appeal. R. 75. 

ARG1JMBHT 

I 

STANDARD OF REVIEW AND INTRODUCTION 

The assessment of a civil penalty under RCRA is "committed 

to the informed discretion of the trial court," and this Court will 

overturn the district court's determination that Ekco's violations of 

its financial assurance and liability coverage responsibilities under 

RCRA and the Consent Order warranted a $4.6 million civil penalty only • 
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"upon a showing that the district court abused its discretion." 

Environmental Protection Agency v. Environmental Waste Control, Inc., 

917 F.2d 327, 335 (7th Cir. 1990), cert. denied, 499 u.s. 975 (1991), 

citing United States v. ITT Continental Baking Co., 420 U.S. 223, 229 

n. 6 (1975). The Court will find an abuse of discretion only when the 

district court "relies on clearly erroneous findings of fact, or when 

it improperly applies the law or uses an erroneous legal standard." 

Newsom v. Norris, 888 F.2d 371, 373-374 (6th Cir. 1989). 

In applying tbis standard, the court will not set aside the 

district court's findings of fact as "clearly erroneous" unless it is 

'''left with the definite and firm conviction that a mistake has been 

committed'" after reviewing the entire record. Loudermill v. 

Cleveland Bd. of Education, 844 F.2d 304, 308 (6th Cir.), cert. 

denied, 488 u.s. 1946 (1988), quoting United States v. United States 

Gypsum Co., 333 U.S. 364, 395 (1948). Indeed, "[w]here there are two 

permissible views of the evidence," the district court's "choice 

between them cannot be clearly erroneous." Anderson v. City of 

Bessemer, N.C., 470 U.S. 564, 574 (1985); Bank of Lexington v. Vining

Sparks Securities, 959 F.2d 606, 609 (6th Cir. 1992). Legal issues, 

if a~y, underlying the district court's penalty assessment are subject 

to plenary review. Loudermill, 844 F.2d at 308. 

The district court conducted a trial in this case, during which 

it heard the testimony of some dozen witnesses and received into 

evidence nearly 150 exhibits that filled many volumes. In its lengthy 

findings of fact and conclusions of law,!1 as well as its earlier 

! 1 Contrary to Ekco's intimations of error (Br. 13), this Court has 
stated that a district court's adoption of one party's proposed 
findings and conclusions "does not detract from their legal force or 
effect. when adopted, such findings become the findings of the court, 

(continued ... ) 
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opinion granting in part the government's request for summary 

judgment, the district court has provided a thorough and clear 

explanation of the facts it found and the law it applied in 

determining that Ekco committed egregious violations of both the 

consensual obligations it undertook in the 1987 Consent Order and the 

federal and state regulations independently requiring the company to 

certify financial assurance for closure and post-closure care and to 

demonstrate sufficient liability coverage. 

The bulk of Ekco's arguments ask this Court to reweigh the 

evidence and find for itself that Ekco's longstanding failure to 

comply with the terms of the Consent Order and the RCRA financial 

responsibility regulations were somehow insignificant, and therefore 

excusable. To the contrary, as we shall show, the district court had 

ample reason to reject Ekco's self-serving views concerning the 

importance of following both a party's consensual commitments and the 

RCRA financial responsibility requirements, and the extent of Ekco's 

deviance from those requirements. We shall further show the sound 

basis for the district court's conclusion that Ekco's "protracted 

[and] willful violation[s]," R. 67, Conclusion# 36, its "conscious 

disregard of its clear regulatory and contractual obligations," id. at 

# 21, and its "calculated strategy of avoiding compliance," id. at# 

26, along with the potential harm occasioned by its violations, 

11 ( •• • continued) 
and are entitled to the same respect as if the judge . . . had drafted 
them." Kilburn v. United States, 938 F.2d 666, 672 (6th Cir. 1991) 

• 

(quoting O'Leary v. Liggett Drug Co., 150 F.2d 656, 667 (6th Cir.), • 
cert. denied, 326 U.S. 773 (1945)). Indeed, "both parties*** had , 
equal opportunity to," and in fact did, "submit their proposed 
findings to the district court." Kilburn, 938 F.2d at 672; R. 62 
(United States' proposed findings), R. 65 (Ekco's proposed findings). 
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warranted the imposition of a substantial civil penalty, one 

sufficient to deter Ekco and future violators. 

Much as Ekco would like to divert the focus of this appeal (Br. 

14-15), neither the company's eventual compliance with the financial 

responsibility requirements, its purported agreements with the non-

litigant AHP, nor its separate efforts to remediate the site can 

excuse its longstanding violations of the RCRA regulations and the 

Consent Order or cast doubt on the district court's reasoned penalty 

assessment. Ekco's claims of governmental (and, implicitly, judicial) 

"overreaching" (Br. 14) are no more convincing than those of any other 

regulated entity which protests the penalties it faces for violating 

its own consensual agreement with EPA, or for violating public health 

and safety regulations, on the ground that no one actually was known 

to have been hurt by its actions; it is, of course, the potential 

threat to public safety posed by such an entity's unlawful conduct 

(and by Ekco's specific failure to demonstrate that it would finance 

the closure and post-closure care of its facility and cover any 

liability that might arise prior to closure certification) -- not the 

fortuity of whether the potential harm is actually realized -- which 

underlie and trigger application of the laws. 

II 

THE DISTRICT COURT CORRECTLY CONCLUDED THAT 
BOTH THE CONSENT ORDER AND THE RCRA 

REGULATIONS REQUIRED EKCO TO FURNISH EVIDENCE OF 
LIABILITY COVERAGE RELATING TO THE FACILITY 

Ekco first argues (Br. 16-20) that the district court erred in 

imposing one-third of the $4.6 million civil penalty because neither 

the RCRA regulations nor the Consent Order "required Ekco to furnish 

documentation of liability coverage." Yet, as Ekco implicitly 

acknowledges, the liability coverage portion of the penalty can be 
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affirmed if either the regulations or the Consent Order required 

compliance. As discussed below, the plain language of both the 

Consent Order and the applicable regulations, see 40 C.F.R. 265.147, 

required Ekco to demonstrate evidence of liability coverage until 

formal closure of its facility had been certified. 

A. The Consent Order unambiguously requires Ekco to demonstrate 

evidence of liability coverage for the facility. -- Under paragraph 

B(5) of the 1987 Consent Order, Ekco must: 

[c)omply witfi the financial responsibility requirements for 
closure until closure has been certified, pursuant to 40 CFR 
265.140 through 40 CFR 265.151, at the time of submission of 
the closure plan for the surface impoundment * * *· 

Pl. Ex. 7, , B(5) (emphasis supplied). Interpreting this provision in 

its opinion on summary judgment, the district court held that "Ekco 

was unambiguously contractually required under the [Consent Order] to 

provide * * * liability coverage under 40 C.F.R. 265.147, upon the 

submission of the closure plan on August 15, 1988." R. 44, p. 7. The 

district court reiterated this conclusion in its post-trial order, 

noting that the Consent Order "unambiguously obligated" Ekco to 

provide liability coverage under 40 C.F.R. 265.147. R. 67, Finding# 

31. 

The district court properly rejected Ekco's present claim (Br. 

19-20) that the Consent Order required Ekco to comply only with the 

financial assurance requirements for closure set forth at 40 C.F.R. 

265.143. Ekco's contention that the Consent Order refers only to 

Section 265.143 is facially implausible given the Consent Order's 

broad citation to the entire subpart of financial responsibility 

requirements set forth at "40 C.F.R. 265.140 through 265.151," Pl. Ex. 

' 

7, , B(5). In addition, Ekco's reading contradicts the ordinary usage tit 
and meaning of the term "financial responsibility requirements for 
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closure." As the district court concluded, the well-accepted meaning 

of that term as it appears in the Consent Order includes both the 

"financial assurance" requirements for closure and post-closure care 

(set forth at 40 C.F.R. 265.143 and 265.145) and t~e liability 

coverage regulations (set forth at 40 C.F.R. 265.147). R. 44, pp. 6-

7.!1 The district court thus correctly gave effect to the plain 

language of the Consent Order. See Ray Industries v. Liberty Mutual 

Insurance Co., 974 F.2d 754, 761 (6th Cir. 1992) (language in contract 

or agreement must be given plain meaning) . 

In an unavailing effort to demonstrate ambiguity in the scope of 

the 1987 Consent Order's coverage, Ekco cites (Br. 20} the statement 

of an Ohio EPA employee in a 1990 referral letter to U.S. EPA to the 

effect that the Consent Order does ~ include the liability coverage 

requirements. Def. Ex. z. The district court properly rejected this 

argument at trial. R. 67, Finding # 31. As the Supreme Court has 

stated, the "scope of a consent [agreement] must be discerned within 

its four corners, and not by reference to what might satisfy the 

purposes of one of the parties to it." United States v. Armour & Co., 

402 U.S. 673, 682 (1971); United States v. Gila Valley Irrigation 

Dist., 961 F.2d 1432, 1440-1441 (9th Cir. 1992) (extrinsic evidence 

may be considered only if terms of consent order are ambiguous). Even 

were consideration of extrinsic evidence appropriate in this case, the 

1990 letter contains no evidence of what U.S. EPA and Ekco -- the only 

i/ EPA's directives, for example, consistently refer to "financial 
responsibility" requirements or standards when referring to both the 
financial assurance and liability coverage regulations. By contrast, 
EPA uses the terms "financial assurance" or "liability coverage" when 
referring to one set of requirements but not the other. See, ~' 46 
Fed. Reg. 2802, 2821-29; 47 Fed. Reg. 16,544-55 (1982); so Fed. Reg. 
33,902 (1985). See also 42 U.S.C. 6924(a) (6) (Congress directs EPA to 
promulgate standards for "financial responsibility" in general at 
facilities) . 

~ 

I 
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parties to the 1987 Consent Order -- intended regarding the scope of 

the Order's coverage.11 

B. The district court correctly found that, in addition to the 

requirements of the Consent Order. Ekco was independently obligated to 

comply with the liability coverage requirements of 40 C.F.R. 265.147. 

-- As noted above, the portion of the civil penalty assessed against 

Ekco for violation of the liability coverage requirements can be 

upheld on the basis that Ekco violated the terms of the administrative 

Consent Order. The penalty assessment can also be upheld, however, on 

the additional ground that Ekco violated its separate legal obligation 

11 Insofar as Ekco is also arguing that the Ohio EPA employee's 
statement bars the United States from advancing (and the district 
court from adopting) the plain language interpretation of the Consent 
Order, Ekco faces several fatal obstacles. First is the fact that 
courts invoke the doctrine of estoppel against the government only in 
unusual circumstances, and with great reluctance. See, ~. OPM v. 
Richmond, 496 u.s. 414, 422 (1990); Heckler v. Community Health 
Services, 467 u.s. 51, 60 (1984). Second, and more specifically, Ekco 
cannot demonstrate that it ever actually relied on the referral 
letter, a fundamental element of any estoppel claim. See United 
States v. Guy, 978 F.2d 934, 937-938 (6th Cir. 1992) (noting that the 
"traditional elements" of estoppel are a "definite misrepresentation 
by one party, intended to induce some action in reliance, and which 
does reasonably induce action in reliance by another party to his 
detriment"). As Ekco itself acknowledged in its post-trial brief, 
"there is no evidence that [the Ohio EPA employee's] view was 
communicated to Ekco." R. 64, p. 22 n. 7; Reierson Testimony, Tr. 78-
80 (sustaining objection to relevance of letter to Ekco's good faith, 
where letter was never communicated to Ekco) . Indeed, the district 
court's factual findings, amply supported by testimony heard during 
the trial, expressly reject any notion that Ekco ever actually 
believed, or reasonably could have believed given the numerous 
communications from government officials informing Ekco of its 
noncompliance, that it was not required to comply with the liability 
coverage requirements under the terms of the Consent Order. R. 67, 
Finding# 67, 82-83, 85. See also Reierson Testimony, Tr. 18-54. 
Viewed in light of this unrebutted evidence, any assertion that the 

' 

government should be estopped from arguing that the Consent Order ' 
encompasses the liability coverage requirements would be nothing more 
than a hollow attempt .to justify, post hoc, the company's longstanding 
noncompliance with those requirements and its actions in derogation of 
its own agreement. 
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to comply with the liability coverage regulations set forth at 40 

C.F.R. 265.147. 

The applicable regulation provides that: 

[a]n owner or operator of a hazardous waste treatment, 
storage, or disposal facility * * * must demonstrate 
financial responsibility for bodily injury and property 
damage to third parties caused by sudden accidental 
occurrences arising from operations of the facility 
* * * 

40 C.F.R. 265.147(a) .!1 The regulation states that an owner or 

operator must maintain liability coverage until it receives 

notification from appropriate officials that liability coverage is no 

longer necessary; such notification is to occur within 60 days after 

the officials have been informed by the owner that "final closure has 

been completed in accordance with the approved closure plan.•• 40 

C.F.R. 265.147(e). Thus, under the plain terms of the regulation, 

liability coverage must be maintained through closure of the facility. 

See 40 C.F.R. 265.111-265.116 (closure provisions) .!1 

The district court correctly held, in accord with these 

regulations, that Ekco was under an "obligation to maintain liability 

coverage * * * until the hazardous waste management unit is 'closed' 

pursuant to applicable regulation[s] and an approved plan.•• R. 67, 

Conclusion # 5; R. 44, p. 5. The requirement to maintain liability 

coverage throughout closure is, as the district court recognized, 

! 1 A parallel prov1s1on requires the owner or operator of a "surface 
impoundment, landfill, or land treatment facility which is used to 
manage hazardous waste" to demonstrate financial responsibility for 
similar injury and damages caused by "nonsudden accidental occurrences 
arising from operations of the facility." 40 C.F.R. 265.147(b). 

! 1 A recent decision of the EPA's Environmental Appeals Board further 
confirms that the obligation to obtain liability coverage under 40 
C.F.R. 265.147 "remains in effect until a facility certifies closure." 
In re Gordon Redd Lumber Co., RCRA Appeal No. 91-4 (June 9, 1994), 
1994 WL 276874 at p. 13, reprinted as Addendum 2 to Ekco's brief. 
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intended to "protect[] against the risks associated with closure 

itself." R. 67, Finding# 53. The need to protect and compensate 

third persons who may suffer injury or property damage "arising from 

operations" of the facility, 40 C.F.R. 265.147(a), will remain not 

only after the defendant has ceased active operation of the facility, 

but until the facility has been completely closed and the risks 

attendant to the prior operations have been fully eliminated. R. 67, 

Finding # 49, Conclusion # 5. See also Boyle Testimony, Tr. 132-134. 

Thus, the district·court properly determined that, as a RCRA-regulated 

entity, Ekco was under an obligation, beginning at least in August 

1988,ll1 the date Ekco submitted its original closure plan, to comply 

with the liability coverage requirements of 40 C.F.R. 265.147. That 

determination in turn provides an independent basis for upholding the 

district court's penalty assessment for Ekco's liability coverage 

violations. 

Ekco's contention (Br. 16-19) that the "Loss of Interim Status" 

("LOIS") provisions enacted by Congress in the Hazardous and Solid 

Waste Amendments of 1984, 42 U.S.C. 6925(e) (2), somehow allowed Ekco 

to opt out of its otherwise clear obligation to demonstrate liability 

coverage under 40 C.F.R. 265.147, is, as the district court found, 

unavailing.ll1 R. 67, Conclusion# 5, Finding # 19, 11; Boyle 

ll1 The liability coverage regulations became effective in 1982 and 
applied to owners and operators of hazardous waste treatment, storage, 
and disposal facilities at that time, such as Ekco. Unlike EPA's 
earlier administrative complaint against Ekco, which encompassed 
violations of financial responsibility requirements prior to 1986, the 
present judicial enforcement action concerns only Ekco's violations of 
financial responsibility requirements -- including the liability 
coverage regulations -- from the date of compliance mandated by the 
1987 administrative consent order, submission of the closure plan. 

ll' Ekco's LOIS-based theory by its own terms would apply to (and thus 
would exempt from the liability coverage requirements) only those 

(continued ... ) 
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Testimony, Tr. 134-135. Prior to the enactment of LOIS, all land 

disposal facilities which (like Ekco) treated, stored, or disposed of 

hazardous waste were required to comply with the operating 

requirements of 40 C.F.R. Pt. 265, including the liability coverage 

requirements of 40 C.F.R. 265.147, whether they possessed or (like 

Ekco) never obtained interim status. 42 U.S.C. 6925(a), (e); 40 

C.F.R. 265.1(b). By enacting the LOIS provisions, Congress merely 

created an additional statutory sanction -- the loss of authority to 

continue to treat,· store, or dispose of hazardous waste (for those 

facilities that possessed such authority), and a requirement to close 

immediately -- for failure to comply by November 8, 1985, with 

regulatory requirements (like liability coverage) which had been and 

remained in place. SeeR. 67, Conclusion# 5, Finding# 17, 18; 

United States v. T & S Brass and Bronze Works. Inc., 681 F. Supp. 314, 

316 (D.S.C.), aff'd in part and vacated in part on other grounds, 865 

F.2d 1261 (4th Cir. 1988); Boyle Testimony, Tr. 116, 134. 

The LOIS provision thus did not alter the requirement, noted 

above, that every owner/operator of a treatment, storage, or disposal 

facility possess and maintain liability coverage under 40 C.F.R. 

265.147, until such facility is informed by EPA, following 

lll( ... continued) 
facilities which were affected by the LOIS deadline-- i.e., those 
facilities which possessed interim status and stood to lose that 
status if they failed to comply with the applicable requirements prior 
to the November 8, 1985, deadline. See 42 U.S.C. 6925(e) (2) (LOIS 
provision operates to "terminate" the interim status of any "land 
disposal facility which has been granted interim status under this 
section before November 8, 1984," and fails to comply with the 
provision's requirements). Yet, as the district court found, Ekco 
never obtained interim status because it "failed to submit its Part A 
Permit Application" by November 1980, as required under 42 u.s.c. 
6925(e) (1) (C). R. 44 at p. 8; R. 67, Conclusion# 1, 6 ("Ekco did not 
have interim status, therefore, it could not have retained interim 
status under the 1984 amendments"). 
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certification of an approved closure plan, that such coverage is no 

longer required. See 40 C.F.R. 265.147(e); 40 C.F.R. 265.1(b); 49 

Fed. Reg. 46,094 (11/21/84); R. 67, Finding# 14; Boyle Testimony, Tr. 

134. As the case law makes clear, ceasing operations terminates an 

owner/operator's duty to comply with Section 265.147 only if the 

owner/operator also has closed the facility and obtained the necessary 

certification. See United States v. Allegan Metal Finishing Co., 696 

F. Supp. 275, 285 (W.D. Mich. 1988) (stating that defendant "must 

either obtain the necessary insurance coverage or comply with the 

closure requirements and stop introducing wastes" into its facility 

(emphasis added)); so Fed. Reg. 38,946, 38,949 (11/8/85) .~1 Even 

assuming Ekco ceased operating the surface impoundment in 1984, it did 

not submit a closure plan for, close the Massillon facility, and 

receive an approval of closure certification, as would have been 

required to terminate its liability coverage obligations. 40 C.F.R. 

265.147 (e) . 

In sum, the district court correctly determined that Ekco was 

required to comply with the liability coverage requirements of 40 

C.F.R. 265.147. That determination in turn provides an independent 

basis, beyond Ekco's violations of the unambiguous terms of the 

~1 See In re Gordon Redd Lumber Co., RCRA Appeal No. 91-4 (June 9, 
1994), 1994 WL 276874 at p. 13 (expressly rejecting argument that 
defendant "was no longer required to obtain liability insurance after 
November 8, 1985, because it had chosen to cease operations," and 
noting that "the obligation imposed in [40 C.F.R. 265.147] remains in 
effect until a facility certifies closure"). Contrary to Ekco's 
assertions (Br. 17-18), neither T & S Brass and Bronze Works, 681 F. 
Supp. at 319-320, nor United States v. Clew Water Systems, 701 F. 

• 

Supp. 1345, 1348 (S.D. Ohio 1988), stands for the proposition that ' 
ceasing operations is sufficient to terminate the liability coverage 
requirements. The courts in those cases make only passing reference 
to the alternatives to compliance with the liability coverage 
requirements. 



• 

' 

-24-

Consent Order, for upholding the liability coverage portion of the 

penalty award. 

III 

THE $4.6 MILLION CIVIL PENALTY AWARD 
REPRESENTS A PROPER EXERCISE OF 
THE DISTRICT COURT'S DISCRETION 

Ekco next attempts to identify specific factual errors that 

somehow render the district court's penalty assessment an abuse of 

discretion. As noted supra in Section I, this Court's review of the 

district court's factual findings, entered only after the completion 

of a trial, the presentation of witnesses and evidence, and 

consideration of the very arguments Ekco raises here, is extremely 

limited. The specific factual findings made by the district court 

concerning the extent and duration of Ekco's noncompliance with both 

the Consent Order and the regulations, Ekco's clear awareness of its 

responsibilities under both, the potential harm occasioned by Ekco's 

failure to comply with the financial responsibility requirements, and 

the need to penalize Ekco and deter future violators all justify the 

district court's penalty award. Moreover, contrary to Ekco's 

rhetoric, the district court's judgment is entirely consistent with 

the decisions of other district courts in similar RCRA cases. In 

short, this Court cannot, af·ter reviewing the entire record, be "left 

with the definite and firm conviction that a mistake has been 

committed," as required to overturn the district court's judgment. 

Cleveland Bd. of Education, 844 F.2d at 308. 

A. The penalty is fully consistent with those assessed in other 

RCRA cases. -- In its first effort to demonstrate that the district 

court abused its discretion in levying a substantial penalty against 

Ekco for the company's longstanding violations of the Consent Order 

r 

' 
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and the RCRA regulations, Ekco contends that the $4.6 million penalty 

is "grossly excessive and unjust" (Br. 22), an "astronomical 

deviation" from prior cases that "shock[s] the * * * conscience" (Br. 

23) and requires appellate intervention. Contrary to Ekco's fanciful 

claims, however, the district court's penalty calculation -- which was 

the subject of extensive pre- and post-trial briefing by both parties 

-- is consistent with awards made in other RCRA cases, reflects the 

fact that this case involves willful violations of ~ the 

regulations and Ekco's earlier consensual agreement with EPA, and 

represents only a fraction of the statutorily-authorized penalty that 

Congress set as a limit for the district court. Moreover, as 

discussed in subsection "B" infra, the penalty assessed against Ekco 

is justified on numerous specific factual grounds determined by the 

district court after considering all the evidence presented at trial, 

including the allegedly mitigating factors Ekco repeats here. 

1. The penalty assessed against Ekco is less than 4 
percent of the amount that Congress set as the limit 
for courts to impose in these circumstances. 

It is perhaps unsurprising that Ekco nowhere informs the Court 

that it faced a potential liability of over $115 million as a result 

of its longstanding violations of the Consent Order and the 

regulations; the $4.6 million actual penalty appears more "routine" 

than "astronomical" or "shocking" when compared to the $115 million 

penalty Congress deemed potentially appropriate for Ekco's conduct. 

Ekco's violations of both the Consent Order and the RCRA regulations 

carried statutorily-authorized penalties of $25,000 per day per 

violation. Pl. Ex. 7, p. 4 (Consent Order states that "[f]ailure to 

comply with any requirement of this [Order] may subject [Ekco] to 

liability for the statutory penalty as stated in [42 u.s.c. 6928(c)] 

• 

• 

' . ' 
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for each day of continued non-compliance"); 42 U.S.C. 6928(c) 

(authorizing penalties of up to $25,000 for each day of noncompliance 

with administrative orders); 42 U.S.C. 6928(g) (authorizing penalties 

of up to $25,000 per day of violation of any RCRA requirement). As 

the district court found, and as Ekco does not dispute, Ekco violated 

the financial responsibility requirements for more than 4,000 days;ll1 

thus, "Ekco's maximum statutory civil penalty exposure in this case is 

$115,150,000." R. 67, Conclusion# 28, 20; Finding# 61-64. 

The courts have held that the statutory maximum penalty is not a 

mere theoretical limit; instead, it is the "departure point" that 

district courts should employ when assessing penalties in particular 

cases. Atlantic States Legal Found. v. Tyson Foods, 897 F.2d 1128, 

1137 (11th Cir. 1990). Downward adjustments from the statutory 

maximum must be justified on the facts of the case and must be 

consistent with the objectives the penalty is designed to serve. Id. 

at 1142; Public Interest Research Group, Inc. v. Powell Duffryn 

Terminals, Inc., 913 F.2d 64, 80-81 (3d Cir. 1990) (disapproving 

reduction from statutory maximum penalty), cert. denied, 111 S. Ct. 

1018 (1991). In light of the $115 million point at which the district 

court began its penalty calculation and the numerous unfavorable 

findings the district court entered against Ekco in the course of its 

analysis (see subsection B infra), the $4.6 million penalty ultimately 

imposed -- less than 4 percent of the total liability Ekco faced --

can hardly be deemed to "shock[] the judicial conscience" (Br. 23). 

ll1 Note that the district court did not, as it could have, count 
violations of the Consent Order and the regulations separately; 
instead, the court treated noncompliance with each financial 
responsibility requirement -- financial assurances for closure, 
financial assurances for post-closure care., and liability coverage 
as a single violation, even though each event of noncompliance 
violated both the Consent Order and the regulations. 
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The district court's application of a $1,000 per
violation day rate is consistent with the actions of 
other district courts in similar cases. 

Ekco would have this Court believe that the district court pulled 

the $4.6 million penalty amount out of thin air and that the penalty 

merely reflects paperwork violations regarding financial formalities. 

See Br. 21 ("The District Court imposed the $4.6 penalty in this case 

without even considering penalties awarded for similar violations"); 

Br. 22 ("In this case, the District Court made no comparison to awards 

in similar cases"); Br. 39 (deriding imposition of penalty for 

"technical deficiencies"). In fact, however, the penalty was imposed 

because of Ekco's noncompliance with crucial aspects of the RCRA 

program, notwithstanding Ekco's consensual agreement to comply with 

those regulatory requirements. R. 67, Conclusion# 17. Moreover, the 

district court received more than one hundred pages of briefing from 

the parties, both bef~re and after trial, on the precise subject of 

the appropriate penalty in this case, replete with citations to all of 

the case law and arguments which Ekco presents again on appeal. After 

reviewing the extensive briefing, as well as the testimony and 

evidence presented on the penalty issue at trial, the district court 

entered numerous and detailed findings of fact and conclusions of law 

relating to the penalty assessment. See, ~, R. 67, conclusion# 

14-19 (discussing, with citation to case law, factors to be considered 

in imposing penalty), # 25 (noting that court has "evaluat[ed] the 

factors considered by other courts in assessing civil penalties" under 

RCRA and other environmental statutes). The district court's decision 

leaves no doubt that the court gave serious attention to the 

appropriate penalty for Ekco's violations, and that in so doing it 

I 

' 
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considered the penalties which other courts have imposed for similar 

violations. 

The district court properly focused its attention on the amount 

of the penalty it should assess against Ekco for each of the 4,606 

days Ekco violated its contractual agreement and the financial 

responsibility requirements. After finding that numerous factors 

(discussed in subsection "B" infra) justified imposition of a 

substantial penalty against Ekco, the district court settled on the 

amount of $1,000 per day, compared to the statutory maximum of $25,000 

per day. R. 67, Conclusion# 39. Although Ekco decries the amount of 

the total penalty ($4.6 million) that resulted once the court 

multiplied the $1,000 per violation day rate by the (undisputed) 4,606 

days of violation, Ekco cannot, and does not, claim that the $1,000 

per violation day rate was excessive. Indeed, several courts have 

applied precisely that rate -- or higher in assessing civil 

penalties under RCRA. See United States v. Vineland Chemical Co., 31 

Env't Rep. Cas. (BNA) 1720 (D.N.J. 1990) (assessing $1,223,000 

penalty, corresponding·to $1,000 per violation day), aff'd, 33 Env't 

Rep. Cas. (BNA) 1316 (3d Cir. 1991); United States EPA v. 

Environmental Waste Control, 710 F. Supp. 1172, 1245 (N.D. Ind. 1989) 

(assessing $2,778,000 penalty, corresponding to $2,000 per violation 

day), aff'd, 917 F.2d 327 (7th Cir. 1990); United States v. Lacks 

Industries. Inc., 32 Env't Rep. Cas. (BNA) 1221 (W.D. Mich. 1990) 

(assessing $250,000 penalty, corresponding to $1,000 per violation 

day); T & S Brass and Bronze Works. Inc., 681 F. Supp. at 322 

(assessing $194,000 penalty, corresponding to $1,000 per violation 

day). 

I 
I 
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Nor, turning to Ekco's concern about the aggregate amount of the 

penalty the district court imposed, is this the first time a district 

court has assessed RCRA penalties "in six and seven figures" (Br. 24). 

As Ekco itself acknowledges, civil penalties ranging anywhere from 

$1.2 million to $6 million are not uncommon in RCRA enforcement cases. 

See United States v. Bethlehem Steel Corp., 829 F. Supp. 1047 (N.D. 

Ind. 1993) (imposing $6 million penalty); Environmental Waste Control, 

710 F. Supp. 1172 (imposing $2.8 million penalty); united States v. 

Production Plated"Plastics. Inc., 35 Env't Rep. Cas. (BNA) 1517 (W.D. 

Mich. 1992) (imposing $1.5 million penalty); Vineland Chemical, 31 

Env't Rep. Cas. (BNA) 1720 (imposing $1.2 million penalty). 

Ekco's attempts (Br. 24) to demonstrate that the violations at 

issue in those cases were more "substantial" than the mere "failure to 

provide * * * financial documentation" at issue in the present appeal 

are unavailing. This case involves a party's violation of its 

consensual agreement with EPA, and Ekco was penalized accordingly. 

Furthermore, the RCRA penalty scheme does not distinguish among 

violations by nature or type; "[a]ny person who violates any 

requirement of this subchapter" is liable for a penalty of up to 

$25,000 per day per violation. 42 u.s.c. 6928(g) (emphasis added). 

Ekco's apparent belief that only those violations which result in 

actual (as opposed to potential) harm warrant punishment is, as 

discussed infra in subsection B(3), at odds with the clear purposes of 

RCRA to protect the public health and safety from the potential 

dangers of hazardous wastes. Indeed, the district court in Bethlehem 

Steel imposed the largest RCRA civil penalty ($6 million) to date 

notwithstanding its finding that neither the "environment [n]or human 

health has been harmed" by the defendant's failure to comply with RCRA 

• 

• 



• 

• 

-30-

regulatory requirements. Bethlehem Steel, 829 F. Supp. at 10SS.ll1 

Moreover, as discussed infra in subsection B(1), Ekco's conduct in 

this case was particularly egregious, given Ekco's failure to comply 

with the contractual obligations it undertook in the Consent Order, 

ultimately necessitating the commencement of a second enforcement 

action. 

The only support Ekco offers for its claims that the penalty 

imposed in this case is "grossly excessive" and an "astronomical 

deviation" is a handful of EPA administrative cases (Br. 22-23) in 

which administrative law judges assessed penalties in the thousands

of-dollars range for violations of financial responsibility and other 

RCRA requirements. Each of those cases, however, involved the 

earliest stages of the enforcement process -- administrative actions 

brought by EPA to remedy recently-identified violations. Those 

administrative cases are analogous to Ekco's position in 1986 -- when 

it settled its then-existing RCRA violations for a mere $55,000 on the 

promise, embodied in the 1987 Consent Order, of future compliance -

not to Ekco's position in 1992, when the United States finally brought 

the present judicial enforcement action to remedy Ekco's protracted 

failure to comply with its voluntarily-entered obligations under the 

Consent Order and its independent obligations under the RCRA 

regulations. 

In sum, the district court's assessment of a $4.6 million penalty 

in this case -- a mere fraction of the $115 million penalty the 

lll The defendant in Bethlehem Steel was ordered to pay $1.8 million of 
the penalty for its failure to comply with the RCRA closure 
requirements. The remaining $4.2 million was assessed for violating 
the provisions of a permit, which EPA issued after the defendant 
expressed its acceptance of those terms -- just as Ekco agreed to the 
terms of the 1987 administrative Consent Order. 

r 
r 
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district court was authorized by statute to impose -- is consistent in 

per-violation day amount and overall magnitude with awards made by 

district courts in other RCRA civil enforcement cases. Nothing about 

the ~ward should on its face "shock[] the judicial conscience" (Br. 

23) or suggest the need for appellate intervention. Indeed, as 

discussed immediately below, a more detailed review of the specific 

factors considered by the district court demonstrates that the size of 

the penalty was entirely appropriate. 

B. The district court correctly determined that a variety of 

factors justified the imposition of a "substantial penalty" in this 

case CR. 67. Conclusion# 25). The courts have identified a 

variety of factors to consider in assessing a civil penalty, including 

the seriousness of the defendant's violations and its good faith (or 

lack thereof) in attempting to comply with the applicable 

requirements; the potential harm occasioned by the violations; the 

need for deterrence, the major purpose of a civil penalty; and the 

need to eliminate any benefits the defendant gained from 

noncompliance. See, ~. T & S Brass and Bronze Works, 681 F. Supp. 

at 322; Environmental Waste Control, 710 F. Supp. at 1242; United 

States v. Reader's Digest Ass'n. Inc., 662 F.2d 955, 967-968 (3d Cir. 

1981), cert. denied, 455 U.S. 908 (1982). Applying these principles 

to the facts of this case, the district court determined, with support 

from a host of factual findings and conclusions of law, that a 

"substantial penalty" was warranted. R. 67, Conclusion# 25. 

Ekco does not take issue with the district court's consideration 

of the foregoing factors or its methodology in determining the amount 

of the penalty to impose. Instead, Ekco contends (Br. 25-44) that 

particular factual findings made by the district court in the course 

• 
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of its analysis are clearly erroneous. As discussed below, the 

record, including the evidence and testimony (or lack thereof) 

presented by Ekco during the trial, amply supports the district 

court.' s resolution of these factual issues, and, in turn, the court's 

imposition of a substantial civil penalty.ll1 

1. "Ekco violated RCRA, and/or the terms of the [Consent 
Order] ***for over four years," in "conscious 
disregard for its clear regulatory and contractual 
obligations." R. 67, Conclusion# 21. 

Ekco offers no rebuttal to the bulk of the findings underlying 

the district court's conclusion that Ekco's "significant" and 

"protracted" violations of the financial responsibility requirements 

contained in the Consent Order and the regulations warranted a 

substantial'penalty. R. 67, Conclusion# 29, 36. In addition to 

concluding that Ekco acted in ''conscious disregard" of its "clear" 

obligations for over four years (from at least August 1988 until 

September 1992), R. 67, Conclusion# 21 --failing for almost two 

years to make "any effort or attempt at compliance" whatsoever, R. 67, 

Conclusion # 29, Finding # 89-91 -- the district court also found that 

"Ekco failed to exercise good-faith efforts to comply with the terms 

and conditions" of the Consent Order and the applicable RCRA 

regulations, and that "Ekco's noncompliance has been tied to a 

calculated strategy of avoiding compliance with these requirements." 

R. 67, Conclusion# 26. 

Nor does Ekco dispute the district court's conclusion that Ekco's 

violation of its contractual obligations with EPA made the imposition 

of a substantial penalty particularly appropriate. R. 67, Conclusion 

ll1 Record support (in addition to that cited throughout this brief) 
for all of the district court's factual findings can be found in the 
United States' proposed findings of fact and conclusions of law. R. 
62. 

' 
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# 17. Indeed, as the district court found, "[t]he failure to comply 

of a party who enters into an administrative consent agreement, such 

as Ekco, has a negative impact upon the regulatory program and causes 

EPA ~o expend public resources to enforce the agreement." R. 67, 

Finding# 58, Conclusion# 37. See United States v. Maiorano, No. 87-

C-4491 (N.D. Ill. 1990), slip op. S-6, reprinted at 20 Envtl. L. Rep. 

(Envtl. L. Inst.) 20,444 (noting that "substantial penalty is 

warranted" for violations of administrative order in RCRA case, and 

that a "perfunctory or token penalty would send a message to similarly 

situated persons that they may flout the law without consequence"). 

See also United States v. Midwest Suspension and Brake, 824 F. supp. 

713, 737 (E.D. Mich. 1993); United States v. Kelley, 145 F.R.D. 432 

(E.D. Mich. 1993); United States v. M. Genzale Plating. Inc., 807 F. 

Supp. 937 (E.D.N.Y. 1992). 

On appeal, Ekco offers only two specific objections to the 

district court's findings that the company was fully aware of its 

contractual and regulatory obligations to comply with the financial 

responsibility requirements from August 1988 forward. First, Ekco 

claims (Br. 26-27) that the district court should have mitigated the 

penalty because Ekco, in reliance on the "considered legal 

interpretations of* * *numerous federal and state officials," 

allegedly possessed a "reasonable" and "good faith" belief that it was 

not required to comply with the liability coverage requirement of 40 

c.F.R. 265.147. Yet, as the district court found, the evidence 

presented at trial revealed precisely the opposite: that Ekco 

consistently had been informed by government officials on numerous 

occasions that it was not in compliance with financial assurance and 

liability coverage requirements contained in the Consent Order and the 

• 
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regulations and that it must comply, and, moreover, that Ekco clearly 

understood its obligations to comply with all the financial 

responsibility requirements. See, ~' R. 67, Finding # 67, 81-84, 

(detailing Ekco's awareness of its financial responsibility 

obligations, and Ekco's numerous conversations and extensive 

correspondence with government officials reiterating those 

obligations), 85 (noting that "[n]ot once during the numerous 

telephone conversations and correspondences which occurred * * * did 

Ekco or its representatives advise OEPA that it believed it had 

received a waiver of the obligation to comply with" any of the 

financial responsibility requirements), 177-179, 184-187, Conclusion# 

27 (noting the "repeated effort of Ohio EPA to obtain Ekco's 

compliance*** and Ekco's repeated failure to do so"),# 38. See 

also Reierson Testimony, Tr. 18-54; Rucker Testimony, Tr. 635, 642.ll1 

In any event, a belief that 40 C.F.R. 265.147 did not apply to 

Ekco -- even if actually held -- would not have been reasonable. 

Ekco's claim (Br. 26-27) of "overwhelming" precedent and official 

support for its view that "neither the regulations nor the Consent 

Order required compliance with the liability coverage" provisions is, 

as discussed at length supra in Section II(B), fanciful. Not only do 

the RCRA regulations themselves clearly require all facilities --

those with interim status or those without, and those that have ceased 

operating as well as those that continue -- to comply with the 

financial responsibility requirements until closure has been 

lll Ekco's contention (Br. 25-26) that the district court failed to 
consider the representations allegedly made by government officials to 
Ekco in mitigation of the penalty is false. The court's decision 
demonstrates that it considered Ekco's claims, as it stated it would, 
R. 44, p. 12, but found them wholly unsupported on the evidence and 
testimony presented at trial. R. 67, Conclusion# 38, 21. 
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certified, but the plain language of the Consent Order independently 

and "unambiguously * * * required" Ekco to comply with those liability 

coverage provisions. R. 44 at p. 7; see also supra at Section II(A). 

Equally without merit is Ekco's claim (Br. 27-31) that it was led 

to believe that it did not need to provide financial assurances for 

closure and post-closure care once its original closure plan was 

disapproved by Ohio EPA in January 1989. Relying on a September 22, 

1989, letter in which Carolyn Reierson, an Ohio EPA official, 

instructed Ekco, correctly (Br. 28 & n. 15), that its financial 

assurances must reflect revised estimates of the cost of closing the 

facility, Pl. Ex. 24, Ekco contends that such revised estimates could 

not be prepared, and hence financial assurances for closure and post-

closure care could not be submitted, until a closure plan was actually 

approved. 

The district court, after entertaining the same argument below 

and listening to the testimony of Ms. Reierson and other witnesses at 

trial, made a host of factual findings contrary to Ekco, all of which 

are amply supported on the record. As an initial matter, the court 

found that Ohio EPA specifically "advised Ekco that it could not wait 

until approval of the closure plan" to comply with the financial 

assurance requirements. R. 67, Finding# 69. Indeed, "at no time did 

OEPA advise Ekco that it could not submit the financial assurances for 

closure until the closure plan was approved." R. 67, Finding# 71.ll1 

Ul Nor did Ekco resubmit a closure cost estimate by assuming that the 
most expensive remedial technology would ultimately be in the pending 
plan, although doing so would have been consistent with financial 
assurance regulations. See Boyle Testimony, Tr. 127-128. Thus, 

• 

Ekco's analogy to estimating the cost of repairing a TV set (Br. 30) • 
needs fine-tuning; Ekco's position is better likened to that of a 
person who, after getting an initial estimate and knowing full well 
how high the repair bill could run, decides to obtain a second 
estimate on the same repair. 
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Ekco offered no evidence to the contrary, and the testimony of the 

Ohio EPA officials amply supports the district court's findings. See, 

~. Reierson Testimony, Tr. 21; 22 (Ms. Reierson informed Ekco in 

September 1989 that requirement to provide financial assurances was 

not contingent); Smith Testimony, Tr. 204-205 (Ohio EPA official 

informed Ekco that it was misinterpreting September 22, 1989, letter, 

and that it must comply with financial assurance requirements) . 

More importantly, the district court found that Ekco could, and 

actually did, revise its estimates of the cost of closure after Ohio 

EPA disapproved the original closure plan, and thus could have 

submitted the required financial assurances at any point. 

Specifically, the district court found that Ekco could have used the 

cost estimates relating to the original closure plan as a base, and 

made revisions to those estimates "by referring to the comments and 

attachments contained in the disapproval correspondence." R. 67, 

Finding # 75. The district court also found that Ekco "understood the 

requests being made in the disapproval notice and was able to estimate 

the costs of meeting the requirements in that letter." R. 67, Finding 

# 76; Def. Ex. H (disapproval letter). "In fact," the district court 

found: 

in this instance, Ekco, through its agent, was able to, and 
did, develop cost estimates for the items listed in the 
notice of disapproval. 

R. 67, Finding# 76. The testimony of Ekco's own consultant, who 

prepared the closure plan, supports the district court's findings. 

Byer Testimony, Tr. 562-563 (consultant states that he was able to 

develop estimates for the costs of meeting the requested changes to 

the closure plan proposed by Ohio EPA). Ms. Reierson, the Ohio EPA 

official, herself gave specific instructions to Ekco on how to comply 
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with the financial assurance requirements. Reierson Testimony, Tr. 

22, 28, 29, 30. Thus, Ekco's failure to submit the financial 

assurances required as of August 1988 by the Consent Order and the 

regulations can be attributed only to a continued "strategy of 

avoiding compliance," R. 67, Conclusion# 41, not to 

misrepresentations by government officials or to Ekco's inability to 

develop the underlying cost estimates.ll1 

2. "A substantial civil penalty is appropriate in this 
case to deprive Ekco of the economic benefit it gained 
as· a result of its noncompliance with the law." R. 
67. Conclusion# 36. 

As with its other claims, Ekco does not dispute that economic 

benefit is an appropriate factor to be considered by a district court 

in assessing a civil penalty. See, ~' Bethlehem Steel, 829 F. 

Supp. at lOSS; Environmental Waste Control, 710 F. Supp. at 1244-124S. 

Indeed, the district court correctly observed that "[a]t an absolute 

minimum, the assessment of a civil penalty must remove the economic 

incentives of noncompliance with RCRA." R. 67, Conclusion# 36.u1 

See, ~. Vineland Chemical, 31 Env't Rep. Cas. (BNA) at 1728 (noting 

that "[t]oo small a penalty risks being considered by violators as 'an 

ll1 Ekco never explains why it failed to submit financial assurances 
for closure and post-closure care in August 1988, when it submitted 
the original closure plan, or any time prior to September, 1989, when 
it allegedly developed its belief that approval of the closure plan 
was a necessary prerequisite to providing financial assurances. At a 
minimum, the Consent Order unambiguously required Ekco to comply with 
the financial assurance requirements "at the time of submission of the 
closure plan." Pl. Ex. 7, 1 B(S). 

• 

ll1 Economic benefit analysis calculates the financial benefits derived 
from funds that a noncomplying party saved, either by avoiding an 
environmental compliance expense altogether or by deferring the • 
expense and putting the savings to alternative uses. Coad Testimony, 
Tr. 323. The analysis shows the competitive advantage enjoyed thereby 
by those who elect not to comply fully with environmental obligations. 
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acceptable cost of violation, rather than as a deterrence to 

violation'" (quoting ITT Continental Baking, 420 U.S. at 231}). 

Ekco contends (Br. 31-36), instead, that the district court 

committed clear error in finding as a factual matter that Ekco enjoyed 

a substantial economic benefit as a result of its failure to comply 

with the financial responsibility requirements.ll1 First, Ekco 

challenges (Br. 32-33) the. district court's finding, supported by the 

testimony of and exhibits prepared under the direction of the 

government's expert witness, Gail Coad, a principal at the consulting 

firm Industrial Economics, that Ekco gained an economic benefit of 

some $75,000 by failing to establish financial assurances for closure 

and post-closure care between August 1988 and November 1990.ll1 R. 

67, Finding# 168; Coad Testimony, Tr. 327-344. The evidence which 

Ekco offered to dispute Ms. Coad's calculation of the actual cost to 

Ekco of obtaining such a letter of credit -- the cost of a May 1990 

letter of credit purchased by AHP, Pl. Ex. 46 -- is, however, 

inapposite. Ekco cannot demonstrate the requisite connection between 

the cost to AHP of the May 1990 letter of credit -- a letter which, as 

discussed infra in subsection B(3), failed to name Ekco or the 

ll1 In doing so, Ekco borrows (Br. 31-32) an inapposite legal analysis 
that was used to determine when expert opinion testimony about overall 
market conditions supports a jury's verdict of liability. See Brooke 
Group v. Williamson Tobacco Corp., 113 s. Ct. 2578, 2591-2592 (1993). 
In the present case, Ekco's liability was established by the district 
court on summary judgment, and Brooke Group does not cast doubt on the 
propriety of the district court's reliance on expert testimony about 
Ekco's particular economic benefit in assessing an appropriate civil 
penalty. 

ll1 Although Ekco did not come into full compliance with the financial 
assurance requirements until September 1992, Ms. Coad testified, and 
the government does not dispute, that the economic benefits to Ekco 
from noncompliance ceased once a letter of credit naming Ekco 
Housewares, although technically deficient, was put forward in 
November 1990. Coad Testimony, Tr. 375. 
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Massillon facility and offered regulators no assurance that it could 

be drawn on in connection with the Ekco facility -- and the relevant 

figure for economic benefit purposes, i.e., the savings to Ekco from 

avoiding its financial assurance obligations as of August 1988, some 

two years earlier. Properly rejecting Ekco's analytic framework, 

which turned on a non-party, the district court correctly credited the 

government's evidence that Ekco gained a $75,000 economic benefit by 

failing to comply with the financial assurance requirements in August 

1988. 

Second, Ekco similarly challenges (Br. 34-36) the district 

court's finding that Ekco gained an economic benefit of between 

$359,281 and $538,922 as a result of its violation of the liability 

coverage requirements. R. 67, Finding# 169; Coad Testimony, Tr. 356-

357. Ekco contends that Ms. Coad erred in selecting liability 

insurance as the least expensive method by which Ekco could have 

complied with the liability coverage regulations, given that a 

"guarantee from AHP always was available to Ekco at no cost" (Br. 35). 

In fact, however, Ekco offered no evidence at trial, and points to 

none on appeal, concerning the cost (or lack thereof) to Ekco at the 

relevant time of an appropriate corporate guarantee, even assuming 

that Ekco could have demonstrated the existence of a binding third

party guarantee in August 1988ll1 and assuming further that such a 

ll1 As noted infra in subsection B(3), it was not until September 1992 
despite numerous prior communications with regulators concerning 

t 

the need for compliance -- that Ekco first submitted documentation of • 
liability coverage, in the form of a corporate guarantee from AHP, 
suggesting that claims for personal injury and property damage arising 
out of operations at the Massillon site would be satisfied. R. 67, 
Finding # 101, 102; Coad Testimony, Tr. 350. 
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guarantee would have been permissible under the regulations in effect 

at that time.ll/ 

Equally without merit is Ekco's challenge (Br. 35-36) to the 

accuracy of Ms. Coad's calculation that an insurance policy would have 

cost Ekco between $100,000 and $150,000 per year. The district court 

recognized, and Ekco does not dispute, that the "only way to determine 

the exact cost of insurance for Ekco's hazardous waste surface 

impoundment would have been for Ekco to have had insurance agents 

conduct the analysis" during the relevant time period, which Ekca 

never did. R. 67, Finding# 170 (emphasis added). In the absence of 

such exact informa~ion, Ms. Coad reasonably based her estimate on 

detailed conversations with insurance agents and consideration of a 

variety of factors used by insurance agents in calculating premiums. 

Coad Testimony, Tr. 344-357. Ekco offered no specific evidence to 

contradict Ms. Coad's testimony at trial and again points to none 

on appeal -- concerning the cost to Ekco of obtaining liability 

insurance during the relevant period. Instead, Ekco continues to try 

to stand in AHP's shoes, which was not permitted at that time and is 

inapposite to the economic benefit analysis. Thus, the government's 

testimony stands unrebutted and amply supports the district court's 

findings of economic benefit. 

ll1 Contrary to Ekco's contention (Br. 35 n. 22), Ms. Coad did not 
testify that Ohio "authorities were willing to permit use of" 
corporate guarantees as of June 1989 (a full year before Ohio 
regulations actually authorized the use of such guarantees) . Instead, 
she herself raised a question as to whether "possibly an exception 
might be allowed" during that period of time. Coad Testimony, Tr. 
390. See Coad Testimony, Tr. 332 (and Coad Testimony, Tr. 344-350, as 
well as Pl. Ex. 109-E, for dates when regulatory options were 
available regarding liability requirements). As Ekco well knows, Ms. 
Coad, an independent consultant, was not qualified to speak on behalf 
of the regulatory officials as to the notion of such an exception for 
Ekco in particular. ' 
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The district court thus correctly found that Ekco gained a 

substantial economic benefit from its failure to comply with both the 

financial assurance and liability coverage requirements. Ekco's 

dealings with government regulators yielded it another economic 

benefit of which this Court should not lose sight. By promising in 

the 1987 Consent Order to comply with the financial responsibility 

requirements, Ekco was allowed to settle EPA's 1986 administrative 

enforcement action for a stipulated penalty payment of only $55,000, a 

mere token given the multi-year RCRA violations underlying the 

administrative complaint. Ekco's "calculated strategy" of ignoring 

for at least another four years the promises of complying with 

financial responsibility regulations that it made (and profited from) 

in the Consent Order, R. 67, Conclusion# 26, only highlights the 

propriety of imposing a substantial civil penalty in this case. 

3. "Ekco's violation of RCRA and the terms of the 
[Consent Order] * * * at all relevant times had the 
potential for resulting in harm to the environment at 
and around the Massillon facility." R. 67, Conclusion 

Ekco does not claim that the district court erred in considering 

the harm occasioned by Ekco's failure to comply with the financial 

responsibility requirements as a factor in assessing the civil 

penalty. The district court's conclusion that it need not "find that 

an actual injury to the public has occurred," but instead may consider 

"the potential injury to the public" in setting the penalty, is well

founded. R. 67, conclusion# 33. See, ~, Bethlehem Steel Corp., 

829 F. Supp. at 1055 (rejecting argument that multi-million dollar 

RCRA penalty should be mitigated because government did not 

demonstrate that any actual harm occurred from violations); United 

States v. Crown Roll Leaf. Inc., 29 Env't Rep. Cas. (BNA) 2025, 2033 

I 
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(D.N.J. 1989) (finding potential harm caused by defendant's failure to 

comply with RCRA and CERCLA information requests sufficient to justify 

penalty) . As the district court found, "Ekco should not be credited 

with what amounts to sheer good luck" that no actual harm arose from 

its numerous violations. R. 67, Conclusion # 31. 

Ekco disputes, instead, the district court's factual 

determination that Ekco's violations of the financial responsibility 

requirements posed a significant potential risk to the public in this 

case. There are two components to the district court's findings 

regarding potential harm. First are the court's findings and the 

evidence demonstrating that hazardous wastes at the facility posed a 

health and safety risk to the public until closure. R. 67, Finding# 

111-165, Conclusion# 30, 34-35. Second are the court's findings 

that, given those hazardous conditions at the facility, Ekco's failure 

to provide assurances of Ekco's sufficient resources to finance 

closure of the facility and post-closure care, and to certify 

liability coverage for accidental occurrences at the facility, in turn 

posed a significant threat to public health and safety. R. 67, 

Conclusion # 31 ("By failing to establish the required financial 

responsibilities prior to closing its hazardous waste management unit, 

Ekco created a potential risk to the public that the surface 

impoundment might not be finally closed or that third parties might 

not be compensated for injuries or damage"), # 32, Finding# 166. 

Ekco focuses its objections on the second set of findings, 

contending (Br. 42) that no harm could have resulted from the "serious 

environmental conditions at the Massillon Plant"ll1 because -- without 

ll.l Ekco disingenuously asserts that the district court's findings and 
the expert testimony regarding the environmental harm posed by the 

(continued ... ) 
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distinguishing AHP from Ekco, as the regulators and the district court 

properly did -- "the necessary funds to close the impoundment and to 

pay any third party claims always were available."ll1 As discussed 

below, the record amply supports the district court's findings that 

Ekco failed for over four years to make precisely that showing, 

despite constant awareness of its regulatory and contractual 

obligations to do so. 

a. Potential harm from failure to comply with the 
financial assurance requirements. 

Contrary to Ekco's suggestion, until Ekco submitted the 

unambiguous financial assurances for closure and post-closure care 

required by the Consent Order and the regulations, the acknowledged 

purpose of the financial assurance requirements -- to "guarantee that 

sufficient funds are available to complete closure and post-closure 

care" (Br. 37, emphasis added) had not been met, and the 

possibility of harm remained. Not until June 1990 did Ekco or AHP 

make any effort to provide documentation that Ekco would meet its 

obligations by having AHP establish a letter of credit and standby 

trust agreement for Ekco. R. 67, Finding # 92, 91; R. 43, Stipulation 

Hl( ••. continued) 
many hazardous constituents in and leaching from Ekco's surface 
impoundments are "beside the point" (Br. 42). Only by wearing 
blinders can Ekco pretend that a showing of the potential 
environmental harm posed by Ekco's activity is irrelevant to a case 
involving violations of regulations designed to protect the public 
and the public fisc -- from that very environmental harm. 

ll1 The government did indeed stipulate (Br. 38) that AHP had the 
"financial wherewithal" to provide funds for closure, post-closure 
care, and third-party liability claims. R. 43, Stipulation # 53, 54. 
As discussed infra, that is a far cry from stipulating, however, that 
AHP was under any obligation or commitment as of August 1988 to 
actually provide such funds on behalf of Ekco or the Massillon 
facility, or, more importantly, that Ekco or AHP demonstrated the 
existence of such a commitment to the regulators at that time, as 
required to satisfy the financial responsibility requirements. 

• 
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# 49, so.ll1 Even then, the company's efforts were inadequate.ll1 

Thus, from the perspective of the district court and the regulators, 

AHP's purported "obligation" to undertake and provide financial 

assurances for closure and post-closure care of the Massillon facility 

(Br. 38} could not minimize or eliminate the potential for the very 

harm against which the financial assurance regulations are directed 

until financial assurance, in the form mandated by the regulations, 

actually was established and until proof of that establishment was 

provided to government officials. AHP's purported intent to step up 

to the plate if financial backing became necessary is no substitute 

for compliance with reasonable regulatory requirements concerning the 

form for financial assurance, and it is reasonable to penalize Ekco 

for failing to obviate the potential for harm that resulted from its 

own unwillingness to provide financial assurances in the form required 

by the regulations and Ekco's own agreement with EPA. 

Ekco does not dispute the district court's findings that AHP's 

June 1990 letter of credit failed to comply with the clear 

requirements for submission of financial assurance documentation, and 

that it was not until September 1992 -- over two years later -- that 

ll1 Indeed, the only evidence Ekco cites on appeal as support for its 
claim of an "express[] and unequivocal[]" obligation on behalf of AHP 
(Br. 38}, is a packet provided to Ohio EPA in September 1992, the date 
that Ekco finally came into compliance with the financial assurance 
requirements. See Br. 38, citing Def. Ex. FF. 

ll1 The letter of credit submitted by AHP in June 1990, see Pl. Ex. 46, 
"did not name the Massillon facility or Ekco," and "was inconsistent 
with the previous discussions between OEPA and counsel for Ekco." R. 
67, Finding# 91, 86 (finding that Ohio EPA expressly informed Ekco's 
counsel in a February 1990 conversation concerning the requirements of 
a letter of credit that "Ekco Housewares and the Ekco facility must be 
named" in any letter submitted by AHP}; Reierson Testimony, Tr. 29-30. 
Given the absence of any reference to Ekco or the Massillon facility, 
Ohio EPA had no assurance that it would be able to draw on the letter 
of credit if necessary in conjunction with closure or post-closure 
activities at the facility. 
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"documentation was finally submitted on behalf of Ekco to correct the 

deficiencies" in the June 1990 letter and "meet the requirements of" 

the financial assurance regulations. R. 67, Finding # 100. Instead, 

Ekco claims (Br. 39-40) that the flaws -- such as naming AHP instead 

of Ekco -- in the June 1990 letter of credit (and the deficiencies 

remaining after Ekco provided additional, but insufficient, 

documentation in November 1990)ll1 did not need to be corrected "in 

order for [Ohio EPA] to obtain funds to complete the closure or post

closure." Ekco of'fered no support for this bald statement at trial, 

and can point to none on appeal; hence, the district court's findings 

that the potential for harm (nonpayment of the costs of closure and 

post-closure care) remained until September 1992 stand unrebutted and 

were not an abuse of discretion. 

In short, Ekco's failure to provide documentation until September 

1992 unambiguously demonstrating that sufficient funds to finance the 

closure and post-closure care of the Massillon facility were in place, 

as mandated by clear regulatory requirements with which Ekco agreed to 

comply, constitutes more than mere "technical deficiencies" (Br. 39) 

or "paperwork violations." Instead, Ekco's noncompliance with those 

clear contractual and regulatory obligations (of which Ekco was 

unquestionably aware) left uncertainty for over four years as to the 

availability of sufficient funds to finance closure and post-closure 

activities, the very harm the financial responsibility regulations are 

designed to prevent. See Vineland Chemical Co., 31 Env't Rep. Cases 

(BNA) at 1729 (rejecting defendants' characterization of RCRA 

Ul Ekco has never explained why, if the deficiencies remaining after 
November 1990 were as trivial as Ekco contends (Br. 40 & n. 24), it 
took the company nearly 2 years, until September 1992, to correct 
them, despite repeated instruction from the regulators. 

• 



• 
-46-

violation as a 11 technical violation * * * for failure to file the 

right piece of paper with the government, 11 and noting that imposition 

of $1.2 million penalty was 11 intended to show defendants that the 

court regards their actions as much more than merely 'a paper 

violation' 11 ) .31/ 

b. Potential harm from failure to comply with the 
liability coverage requirements. 

Ekco claims (Br. 41), in a similar vein, that the district 

court's finding o~ potential harm from Ekco's failure to comply with 

the liability coverage requirements is unwarranted because 11 AHP had 

both the obligation to pay any claims described in the liability 

coverage regulations and sufficient funds available to do so. 11 Yet, 

as the district court found, and as Ekco does not dispute, it was not 

until September 29, 1992 -- some four years after Ekco was required to 

demonstrate liability coverage under the terms of the Consent Order 

and the regulations -- that Ekco 11 first submitted documentation of 

ll1 Ekco cites (Br. 38-39) a series of administrative cases purportedly 
to show that the potential harm from violation of financial assurance 
requirements is minimal. Those cases do not stand for that 
proposition, however, and are factually inapposite. See, ~' In the 
Matter of the Marley Cooling Tower Co., No. RCRA 09-88-0008, at* 4 
(Nov. 30, 1989) (administrative law judge (ALJ) determined that 
company's failure to update its financial assurance documentation was 
not egregious, considering that company had (unlike Ekco) previously 
provided EPA with initial conforming documentation; however, ALJ also 
determined that company's violations of financial assurance 
requirements caused 11 significant 11 disruption to RCRA program and to 
11 [a]gency's ability to assure proper closure and post-closure care, 11 

and thus entailed considerable 11 potential for harm 11 ). Moreover, as 
noted supra, such administrative cases find their counterparts, if 
anywhere, in Ekco's settlement with EPA that resulted in the 1987 
Consent Order and the $55,478 administrative penalty. The present 
judicial action reflects Ekco's penalty for violating its own 
consensual administrative agreement. 

Nor does Allegan Metals, the only judicial penalty case Ekco 
cites, support its claims. See United States v. Allegan Metal 
Finishing Co., 696 F. Supp. 275, 296 (W.D. Mich. 1988) (noting, but 
not deciding, that on facts of case defendant's violations of Consent 
Order, where it acted in 11 good faith at all times relevant to this 
action, 11 may have been de minimis) . 
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liability coverage" that would have allowed Ohio EPA to determine that 

claims for personal injury and property damage arising out of 

operations at the site would be satisfied. R. 67, Finding# 101, 

102.ll1 Even then, as the district court found, R. 67, Finding # 102, 

103, 105; Smith Testimony, Tr. 177-178, Ekco's submission was 

deficient, and Ekco's current protests do not reveal any abuse of 

discretion. Indeed, it was not until March 11, 1993, that Ekco 

submitted documentation that complied with the liability coverage 

requirements. R. "67, Finding # 102, 103, 105; R. 43, Stipulation # 

52. Until the point of compliance with those requirements, government 

officials had no assurance that funds would be available to 

"compensate persons who may suffer injury or property damage as a 

result of the hazardous waste activity," R. 67, Finding# 49, and the 

potential for harm to the public remained. See Boyle Testimony, Tr. 

108, 132-134. 

4. "A significant penalty is appropriate to deter Ekco, 
and others, from thinking that obligations assumed in 
settlement agreements or imposed by the regulations 
are trivial matters." R. 67, conclusion# 37. 

Ekco apparently does not dispute (Br. 43) the accuracy of the 

district court's conclusions that the "major purpose of a civil 

penalty [is) deterrence," and that to serve a deterrent function 

both for the defendant in question and future violators -- the penalty 

must be "high enough so that noncompliance presents a substantial 

monetary risk for the polluter * * * and ensure[s) that polluters 

ll1 Def. Ex. FF, the only evidence Ekco cites (Br. 41) regarding AHP's 
obligation to indemnify Ekco for claims arising at the facility, is 
the September 1992 letter from Ekco's counsel to Ohio EPA referenced 
in the dis·trict court's findings of fact and in the Ohio EPA 
official's testimony. The fact that such letter may have demonstrated 
that Ekco had a substantial business relationship with AHP (Br. 41-42, 
citing Smith Testimony, Tr. 185-189) does not indicate that Ekco had 
complied with all the liability coverage requirements. 

I 
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cannot simply absorb the penalty as a cost of doing business." R. 67, 

Conclusion# 15, 16,· 18. Indeed, those conclusions are well-grounded 

in the case law. See, ~. Environmental Waste Control, 710 F. Supp. 

at 1242; T & S Brass and Bronze Works, 681 F. Supp. at 322; Vineland 

Chemical Co., 31 Env't Rep. Cas. (BNA) at 1728 (noting that courts 

"must be clear to the regulated community that violations of the law 

are not treated lightly, especially where the regulations protect 

public health and the environment"). 

Instead, Ekco contends that the district court erred as a factual 

matter in finding that deterrence warranted imposition of a 

"significant penalty" in this case, R. 67, Conclusion# 37, given 

Ekco's "protracted, willful" violations of the financial 

responsibility requirements, id. at # 36, its lack of good faith 

efforts to comply with those requirements, id. at # 26, and its 

"conscious disregard for its clear regulatory and contractual 

obligations ... Id. at# 21. Ekco offers no evidence to rebut the 

district court's findings, however, and points (Br. 43) only to a red 

herring: the company's alleged efforts to remediate the surface 

impoundment at the Massillon facility. Ekco's efforts to remediate 

and close the site are matters wholly outside the scope of the United 

States' complaint in this case, and have no bearing on the need to 

deter the type of undisputed violations which Ekco knowingly 

committed, for over four years, of financial responsibility 

requirements it was unambiguously obligated by contract and by law to 

perform.ll/ 

ll/ Ekco suggests (Br. 44) that "[i]t is implausible to suppose" that 
noncompliance with financial responsibility requirements was intended 
here. While a finding of intent'is not necessary to impose (or 
affirm) the penalty in this case, the United States notes that at 

(continued ... ) 

~ I 
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CONCLUSION 

For the foregoing reasons, the district court's judgment 

assessing a $4.6 million civil penalty against defendant-appellant 

should be affirmed. 
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least 20 verbal and 8-10 written instances of advice from regulators 
as to the proper means of complying with the financial responsibility 
requirements did not per·suade Ekco to comply. R. 67, Finding # 81-83. 
Only after being sued here did Ekco comply. That record speaks for 
itself. 
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UNITED STATES' DESIGNATION OF JOINT APPENDIX CONTENTS 

United States v. Ekco Housewares, Inc., 
Sixth Circuit No. 94-3268 

The United States, Appellee, pursuant to Sixth Circuit 

Rule 11(b), hereby designates the following filings in the 

district court's record (Civ. No. 92-1245) for inclusion in the 

Joint Appendix, in addition to those already designated by the 

Appellant: 

D&scription of Date Exhibit Number/Page 
Entry Numbers 

Plaintiff's Trial 109-E 
Exhibits 

Testimony of Trial Tr. 18-54, 79-80 
carolyn Reierson 

Testimony of Joseph Trial Tr. 108, 116, 127-
Boyle 128, 132-136 

Testimony of Harold Trial Tr. 562-563 
Byer 

Testimony of Gail Trial Tr. 323, 327-350, 
co ad 354-357 

Testimony of Kelly Trial Tr. 177-178, 204-
Smith 205 

Testimony of Trial Tr. 635, 642 
Retanio Rucker 
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UNITED STATES' BRIEP AND NOT 
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31 ERC 1720 

members of. Cong~ess, including several who were htghly mfluential in the passage ?f.HSWA, wrote a letter to the EPA Admm1strator .Lee M. Th~mas during an E~A rulemakmg proceedmg expressing this concern. They stated: 
The ~eq~!re!"ent for proof of "no mi~rallon ts to be interpreted literally .... 

We specifically rejected the concept of an acceptab~e !~vel of migration beca~se o( the scJenufic uncertainties associated with determining what is an "~c~eptable" level . .For example, pre~lcttng the character and rate or migratiOn, the fate and transport of the contaminants, and points of present and future human and environmental exposure a~e s.ubject to significant error. The SCJenttfic uncertainty makes relia'!ce on such predictions inconsistent w1th the statutory presumption against land disposal and in favor of treatment. 

T~e phrase "as.Jong as the waste, remams hazardous describes the time frame for which EPA must ascertain wh.eth~r migrati?n from the disP,Osal umt will occur; It does not deacr1be a substantive standard. 
Letter from Rep. Dingell, Sen. Chafee, et a/. t~ Lee M. ~homas 4-5 (Mar. 4, 1986), reprmted m Jomt Appendix 374, 377-78. fiVe Senators expressed a similar concem m a .letter during a later rulemaking proceedmg, specifically objecting to the EPA's proposal to allow hazardous con~tituents to migrate from an injection zone m concentrations that the agency considers safe. See Letter from Sens. Durenburger, Baucus, Stafford, Mitchell, and Chafee to Lee M. Thomas 3 (Mar. 10 1988), reprinted in Joint Appendix 1350' 1352. 

' 

U.S. v. Vineland Chemical Co. 
D. Conclusion 

Congress did not use the term "hazardous constituents" idly. Congress understood that the term referred to substances on a certain list regardl~ss of the concentration .at which they were present; Congress d1d not want that meaning varied. Congress clearly understood that "hazardous constituents" was a technical term with a meaning distinct fi'Qm the term "hazardous wastes." The EPA's conclu~ion notwithst~mdiJ?g. Congress, in enactIn~ th~ no m•§rauon standard bannin§ rJ?Igratron of ha:tardous constituent~, d1d not mean to ban only migration of "hazardous wastes." 
Under Chevron, it is our duty to correct administrative agencies when they disrega.rd the clear mandate of Congress. In t~ts case, Congress has used well-estabhshed terms of art to express its meaning with great precision. I respectfully dissent from the majority's holding that the EPA pe~issibly interpreted RCR.A's no migrauon standard. 

U.S. v. VINELAND CHEMICAL co. 
U.S. ·Di.trict Court DUtrict of New jeney 

UNITED STATES OF AMERICA Plaintiff, v. VINELAND CHEMICAL CO., INC., ARTHUR SCHWERDTLE, and MIRIAM SCHWERDTLE Defendants, No. 86-1936, April 30, 1990 
Resource Comervation IUld Recovery Act · 
Enforcement- Civil (•155.8015) 
Eofot:"Cement - Rentedie.· peaalties (•155.8030) • 

Of course, these leners, being merely the post-enactment statements of individua~ me~bers of Congress, deserve little ~eJght m our task or statutory interpretatiOn. I do not cite them as ev1dence of th~ statut~'s meaning; such evidence is abundant tn the text of the statute and its legislative history proper. I cite them to show tha.t the strict "no migration" stand-• ard that Js ~I early expressed in the text .of t~e statute 1s not some wild, counterintuitive result that we should strain to avoid see Bri~f for Respondents at 57-59, but ra.ther ~~ the. natural result of a belief that mJgrauon Js an inherently uncertain process. • 
. _(1) Chemical company and owners are JC?t~tly and several~y liable for 11,223,000 CIVJI penalty for VIolating Resource Conservation and Recovery Act, because: {I) ~urt previously found defendants were hable for· 1,223 violations of RCRA for operating waste impoundments without ~rmits, and (2) amount of penalty punJ~hes defendants, deters other potential vtolators, and reflects seriousness of viola-

-
U.S. v. Vim!land Chemical Co. 
lions, defendants' ability to pay penalty, and defendants' bad faith in failing to comply with R.CRA. 

After bench trial concerning availability of injunctive relief and civU. penalties, after court found chemical company and ownen liable for violating Resource Conservation and Recovery Act; 11.223 million penalty imposed and defendants ordered to comply with dosure orders issued by state agency. Prior opinion: 28 ERC 1789. 
Carrick Brooke-Davidson, Dept. of Justice, Wash., D.C., for United States. Antoinette R. Stone, Philadelphia, Pa., for defendants. 
Before John F. Gerry, chief district judge. 

Full Text of Opinion 
Plaintiff United States brought this action under section 3008(a) and (g) of the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §§6928(a) and (g), for injunctive relief and civil penalties against the Vineland Chemical Company (Vineland) and lts co-ownen, Arthur and Miriam Schwenltle, For R.CRA violation• at defendants' facility in Vineland, New jersey. 

On July 29, 1988 the court granted summary judgment on liability for plaintiff on Count I and Co11nt IV of the complaint. See United Stales u. Vineland Chemical Co., Inc., 692 F.Supp. 415 [28 ERC 1789) (D.N.J. 1988). Defendants are liable under Count I for continuing to treat, store or dispose of hazardous wastes in their two surface impollndments after their loss of interim status on November 8, 1985. They are liable under Count IV for failing to file within fifteen days of Joss or interim status both a closure and postclosure plan for their surface impoundments. Civil penalties are available in the amount of S25,000 for every day of violation, pursuant to section 3008(g) of RCRA, 42 U.S.C. §6928(g). The court held a bench trial on September 26, 27 and 29, 1989 to resolve imposition of penalties and injunctive relief for defendants' RCRA violations, for which we now issue the following findings of fact and conclusions of law. 

I. FACTUAL BACKGROUND 
Defendants have two surface impoundments, a lined lagoon and a concrete pit, 

-
31 ERC 1721 

which are classified as "land disposal facilities" for hazardous waste under 42 U.S.C. §6924(k) and are subject to the requirements of section 300S(a) of RCRA, 42 U.S.C. §6925(a). Pursuant to RCRA's provisions, in August 1980, defendants notified the Environmental Protection Agency (EPA) that they were engaged in hazardous waste activities. In November 1980, defendants submitted the first part of a permit application for the authority to continue those activities. Making the app,lication entitled them to "interim status ' to continue their operations pending full review of their application. ld., at 416-417. Defendants submitted the final part of their permit application in January 1984. Amendments and additions were aubmitted later. /d., at 417. 
In early 1984, Congress amended RCRA to provide that all existing hazardous waste land disposal facilities would automatically lose "interim status (and thus their authorization to operate) unless they certified by November 8, 1985 that they were in compliance with all applicable groundwater monitoring and financial responsibility requirements. See HazardOI.ll and Waate Amendments of 198~1 Section l005(e)(Z) or kOilA, 42 u.s.a. f6925(e)(2), 111 amended. This provision is called the 'loss or interim status' or 'LOIS'." /d. 

"IOJn November 8, 1985 defendants submitted to the EPA a document certifying compliance with groundwater monitoring and incorporating a statement about liability insurance, The EPA defermined, however, that th~ certification failed to comply with the specific requirements of 42 U.S.C. §6925(e)(2)(B). Consequently, on December 2, 1985 the EPA notified defendants that their interim status had terminated as a matter of law on November 8, 1985, that they could no longer continue to operate their two RCRA-regulated surface impoundments, that they were required to submit a dosure and post-closure plan for the impoundments, and that continued operation could· subject them to both civil and criminal penalties." /d. 
Defendants continued to use the impoundments after November 8, 1985. In February 1986, they sought review by the Court of Appt:"als for the Third Circuit or the EPA's decision to terminate Vineland's interim status. A year later the court held that there was "no error in the EPA's decision to terminate interim status in this case." Vineland Chemical Co. v. U.S. 
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Envaronmental Protection Agency, 810 F.2d ation of [theJ lagoon• sy1tem. It could be 
402, 410 [25 ERC 15641 (Jd Cir. 1987). very difficult to ascertain which." T. T. at 

p. 141, lines 15-21. Mr. Tracy did not 
II. FINDINGS OF FACT think it pouible to distingui•h between 

stockpiling and leakage from the im
poundments as sourcn of contamination. 
T.T. at p. 142, linn 1-3. ·a) Period Of Liability 

The total of 1223 days for which defen
dants are liable for RCRA violations un
der Count I and Count IV was not disput
ed at trial. The total i1 1223 day1. Trial 
Transcript (T.T.) at p. 10, line 25 to p. 
12, line 6. That total was arrived at by 
adding the number or day• after defen
dant• lost interim statu• on November 8, 
, 1985 in which they placed hazardous 
waste in the surface compounds, and the 
number of days after November 8, t 985 
until they submitted a closure plan. 

' Defendants placed hazardous waste, 
arsenic contaminated groundwater, in the 
lined lagoon until july 28, 1986, and in 
the concrete fit until January 30, 1987, 
periods of 26 days ana 447 days, respec
tively, from the date Vineland lost interim 
status on November 8, 1985. Plaintifrs 

t Exhibit (P.E.) 25 at p. 1. Mr. jamn 
Nicholas, who had worked at Vineland 
since 1957 and had been in charge of 
Vineland's environmental management 

·effort for five years, testified that the lined 
lagoon and concrete pit were interchange
able for the mechamcal pumping part of 
the groundwater treatment proee~~. T.T. 
at p. 235, lines 6-8. 

Defendants failed to submit their clo
sure plan to the EPA within 15 days after 
November 8, 1985 and did not submit 
their plan until April 23, 1987, a period of 
515 days. T.T. at p. 11, line 7 top. 12, 
line 10. 

b) The Vineland Facility 

I. Arsenic Contamination Of Soil At The 
Facility 

The soil under the impoundments is 
contaminated with arsenic. Defendants' 
Exhibit (D.E.) 17. Plaintitrs expert 
james Tracy testified that the data from 
the remedial investigation conducted by 
EBASCO for the EPA showed "that 
there is arsenic contamination in various 
areas of the facility that includes [under! 
the impoundments. The sources of the 
contamination (under and around I the im
poundments, however, could have been 
from past practices of stockpiling or could 
in part be due to the lagoons, the oper-

2. Groundwater Monitoring 

The Vineland groundwater monitoring 
system was incapable of determining if 
the impoundment• were Jeakin1 arsenic 
contamination into the environment, ac
cording to plaintiff'• expert james Tracy. 
T.T. at p. 132, line I top. 135, line 25. 

3. Stonnwater Runoff' Into Impoundments 

Stormwater runoff and plant wuh
down water were also placed in the im
poundments, according to Mr. Nicholu. 
T.T. at p. 234, lines 8-15, P.E. 25 at p. 6. 
Defendants continue to place 1tormwater 
runoff into the lined lagoon, even thoush 
they have ceased pumping arsenic con
taminated groundwater into it. T. T. at p. 
209, line 25 top. 210, line 5; P.E. 26 at p. 
I 7, lines I 7 to p. I 8, line 3. Storm water 
become. contaminated when It nana ac:roa 
the paved areu at the facility. The arsenic 
that contaminates the runoff rnults from 
defendants' manufacturing activities. P.E. 
24 at p. 126, line 19 to p. 128, line 10; 
P.E. 25 at p. 7-8, P.E. 26 at p. 21, line 20 
top. 25, line 19. The DEP asked defen
dants to modiry their management prac
tices to prevent contamination of storm
water wuh arsenic, and defendants could 
have done so. T.T. at p. 280, line 5 to p. 
281, line 5. The modificatipns could have 
included resealing of paved areal, addi
tion of loading docks, and more careful 
handling of materials containing arsenic. 
T.T. at p. 170, lines 5-21. Contamination 
of storm water would ~lave been less likely 
had these practices been adopted. /d. 

4. Non-Contact Cooling Water 

Until August 1989, Vineland's facility 
was desi~ned such that, should non-con
tact coohng water used in the process 
become contaminated, it would be divert
ed to the lined lagoon. By using the im
poundments to store that water, defen
dants avoided the expense of 
implementing other means to deal with 
potential contamination of non-contact 
cooling water. T.T. at p. 230, line 12 top. 
232, line 19; P.E. 26 at p. 17, lines 13-18, 
and p. 28, line 20 to p. 33, line 18. Spills 

of noncontact cooling water due to rup
ture. in the water line "occasionally" 
Howed over the paved areas into the lined 
lagoon. T.T. at p. 231, line 22 top. 232, 
line 8; P.E. 25 at p. 6. 

5. ln1urance 

Mr. Schwerdtle testified that Vineland 
was unable to obtain environmental im
pairment insurance in November 1985 
when they were required to certify com
pliance with RCRA's insurance require
ments. He testified that no insurance com
panin were then iauing such policin. 
T.T •. at p. 285, line 6 to p. 286, line I. 

6. Environmental Expen~es Paid By 
Defend anti 

During the past six years, defendants 
have spent $3 million on what they de
scribe as environmental expenses. or 
these expenses, 48 per cent have been for 
shipping and disposing of hazardous 
waste from production to off-site, 28 per 
cent for legal expenses, and 21 per cent for 
consulting and research for managing and 
treating arsenic wute. T.T. at p. 37, line 
~ to p. 38, line 22. 

c) Inconsistent Regulatory Oblisatlon• 
On Vineland 

I. Groundwater Pumping 

Defendants contend that they have suf
fered under inconsistent obligations from the 
state and federal governments. In panicular, 
defendants aaert a conHict between the re
quirement that they pump and treat fPUUnd· 
water pursuant to the 1981 Admimstrative 
Consent Order (ACO) entered into with the 
New Jersey Department or Environmental 
Protection (DEP), and the EPA's termina
tion or their interim status and order to cease 
using the two surface impoundments. We 
reject defendants' assertion. 

On December 21, 1981 defendants and 
the DEP entered- into an ACO which 
required defendants to pump and treat 
groundwater contaminated with arsenic 
due to Vineland's operations. D.E. 14. 
The ACO required that Vineland pump 
the wells with the highest arsenic concen
trations, but defendants instead pumped 
the wells that were convenient, depending 
on weather conditions. T. T. at p. 237, 
lines 11-12; p. 238, lines 14- I 6; p. 239, 
lines I 2-14. Paragraph 9 of the ACO 
specified that Vineland "shall from this 
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date forward utilize W~ll 6 [and other 
well•] as ... ground water decontamina· 
tion well[sJ, pumrins continuously into 
the lined lagoon.' /d. Defendants argue 
that by the terms of the ACO they were 
bound to pump groundwater into the 
lined lagoon. Thus, when four years later 
defendants lost interim status to use the 
lined lagoon for storins contaminated 
~sroundwater, defendants allege that they 
were confronted by inconsistent obliga
tions to both pump and treat groundwater 
pursuant to the ACO with the DEP
and to avoid use of the lined lagoon on the 
orders or the EPA. Defendant• argue that 
they could not comply with both 
requirements. 

But Mr. Nicholas testified that Vine
land could have pumped the amount or 
sroundwater required by the ACO with
out uling either the concrete pit or lined 
lagoon. Pumped groundwater could have 
sone directly to the treatment •ystem 
without the need for storage in either 
impoundment. T.T. at p. 210, lines 
14-21. The ACO did not mention the 
concrete pit, only the lined lagoon, yet the 
syatem was designed so that the two were 
uaed interchangeably for 1toring pumped 
1roundwater. Alternative. to 1torage In 
the Impoundment• Included off-11te di•
posal or 1torage In a tank. T.T. at p. 273, 
line 13 top. 274, line 14. But 1ince the 
ACO could be complied with by pumring 
25 gallon• per minute, the capacity o the 
treatment system, no storage was neces
sary. T.T. at p. 209, lines 4-8. Despite 
these alternatives, Mr. Nicholas testified 
that Vineland routinely stored pumped 
contaminated groundwater in the Im
poundments before pumpins it to the 
treatment facility, where it was treated to 
remove arsenic and then discharsed either 
onto the ground or int~ the unlined la
soon. T.T. at p. 206, lanes 3-12. 

The intention of the ACO was the 
treatment of arsenic contaminated 
groundwater, not storage of such water. 
T.T. at p. 274, lines 4-6. The DEP 
notified defendants in October 1986 that 
the 1981 ACO did not authorize them to 
opc:rate the two surface impoundments in 
VIOlation or federal law. T.T. at P· 262, 
lines 15-17. Clearly, if there had rver 
been any confusion about defendants' ob· 
ligations to comply with both the ACO 
and their loss or interim status, no further 
confusion could have existed then. 

Further, the DEP notified Vineland on 
july 7, 1987 that it was relieved of thr 
ACO's requirement that it pump ground
water. T.T. at p. 261, lines 13-24 and at 
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p. 251,1ines 22-25; D.E. 15. Despite this 
notice, on advice from counsel defendants 
continued to pump ground~ater until 
September 1987. T.T. at p. 278, lines 
9-20. 

The groundwater pumping undertaken 
by Vineland was not responsible for di
minishing arsenic levels in the soil ac
cording to plaintiff's expert, James T~acy, 
a hydrogeologist. The reductions in con
centrations of arsenic observed in some 
wells was not due to Vineland's ground
water pumping, but rather due to natural 
groundwate~ flow. T.T. at p. 365,1ine 13 
to p. 370, hne t3. An estimated five to 
seven metric tons of arsenic flow off the 
site each year. T.T. at p. 368,1ines 18-22. 

As we have noted, defendants could 
have pumped sufficient groundwater to 
comply with the ACO without using'the 
impoundments. On that ground, then, 
there was no conflict between defendants' 

·concurrent obligations to the DEP and 
EPA. 

2. Off-Site Transportation Of Contami
nated Soil 

Defendants allege a further conflict be
tween a DEP administrative order and 
RCRA regulations. During redirect ex
amination of Melinda Dower, bureau 
chief of federal case management at the 
DEP, defendants' counsel sought to show 
that paragraph 50 of the DEP's Septem
ber 13, 1988 administrative order, which 
required that Vineland transport arsenic 
contaminated soil off-site, conflicted with 
RCRA's land ban regulations restricting 
movement of such hazardous wastes. T. T. 
at p. 281, line t4 to p. 284, line 6. How
ever, Ms. Dower testified that while she 
was not certain of how the land ban 
regulations would apply to the arsenic 
contaminated soil at the Vineland facility, 
paragraph 50 provides that Vineland 
could submit plans for an "alternate dis
posal and/or treatment method to remedi
ate soil contamination." D.E. 8, '1150; T.T. 
at p. 283, lines 18-24. Thus, Vineland 
was free to recommend alternatives that 
would avoid any perceived conflict with 
RCRA's land ban regulations. 

d) Closure Of The Impoundments 

Defendants made three Part 8 RCRA 
permit applications to the DEP to obtain 

, approval to continue to operate the im
poundments. The DEP found them all to 
be deficient, with the first application 
having 130 d.s, and the second 
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attempt still having ttl deficiencies. Joint 
Exhibit U.E.) 1. Therefore, the bEP 
determined that the impoundments 
should be closed. J. E. 1. 

The DEP and the EPA met on April 
15, 1987 to coordinate closure of Vine
land's impoundments. The agencies were 
seekin~ to avoid subjectin~ Vineland to 
inconststent obli~ations whtch might arise 
from the DEP s closure efforts under 
RCRA and the EPA's Superfund activi
ties at the Vineland facilitf. T.T. at p. 
275,1ine 10 top. 276, line 2. The DEP 
decided then to delay review of any clo
sure plan that might be forthcoming from 
Vineland until the EPA's Superfund Re
medial Investigation and Feasibility 
Study (RifFS) of the Vineland property 
was complete. D.E. at p. 128-130. 

Defendants submitted their first clo
sure plan to the DEP on April 23, 1987. 
j.E. t at '1118. Defendants withdrew that 
plan on November 16, 1987. P.E. 27. 

The DEP issued a closure order for the 
two surface impoundments on September 
18, 1988, D.E. 8, which it withdrew and 
replaced with a revised draft Administra
tive Order on August 23, t989. The earli
er order was withdrawn because of the 
issuance ofthe RI/FS. T.T. at p. 6t,line 
t2 tor· 64, line t 2 and p. 266, lines 2-3; 
J.E. at '1'1128-29. 

The delays in the submission and ap
proval of a final closure order or plan have 
benefited defendants, because the current 
revised order of August 1989 relieves de
fendants of some of the closure activities 
that were required by the September 1988 
order, which will now be performed by 
the EPA under Superfund. T.T. at p. 98, 
line 22 top. 99, line 8; p. 96, lines 3-11. 

e) Removal Of The Liner From The 
Lined Lagoon 

On August 21, 1989 defendants' coun
sel, Mark First, met with defendant Ar
thur Schwerdtle and james Nicholas, the 
environmental manager at Vineland, to 
plan the removal of the liner from the 
lined lagoon. Mr. Nicholas was told then 
to remove the liner. T.T. at p. 241, lines 
16-21. 

Two days later, defendants removed 
the liner from the lined lagoon, finishing 
the job on.August24. T.T. at p. 241, line 
16 to p. 246, line 14. The rubber-type 
liner had served to prevent liquids in the 
impoundment from entering the soil and 
groundwater. T.T. at p. 77, lines 12-25. 
Defendants did not notify the DEP or the 
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EPA that they intended to remove the 
liner. T.T. at p. 185, lines 4-5. As a 
result neither agency had an opportunity 
to ob~rve the integrity of the liner prior to 
its removal. T.T. at 79, lines 9-25. 

Defendant Arthur Schwerdtle testified 
that defendants were not aware of any 
requirement that they notiry the DEP 
before removing the liner from the im
poundment. T.T. at p. 289, lines 9-11. 
Steven J. Anderson, section chid with the 
DEP's bureau of federal case manage
ment, who now supervises the case man
ager on the Vineland case and was himself 
case manager on the case, testified that 
"(y)ou cannot conduct closure activities 
without an approved closure plan" or 
closure order, and Vineland had neither. 
T.T. at p. 99, lines 14-22. The extensive 
experience of defendants' counsel Mark 
First as an attorney for the DEP for six 
years, T.T. at p. 185, lines 22-25, leads 
the court to believe that Mr. First was 
aware of the need for an approved closure 
plan or order at the time he participated 
m the decision to remove the liner, and 
would have informed Mr. Schwerdtle of 
that requirement. We therefore find in
credible Mr. Schwerdtle's testimony that 
he wu unaware he could not remove the 
liner without prior approval from the 
DEP. 

1. The Testimony Of Mark First 

On September 5, 1989 defendants met 
with the DEP to discuss closure of the 
impoundments. T.T. at p. 55, line 19to p. 
56, line 6. Mark First, who attended that 
meeting on behalf of defendants, did not 
inform the DEP that the liner had been 
removed. T.T. at p. 66, lines 18-23; p. 
184, line 19 top. 187, line 2. Rather, he 
gave the DEP information that suggested 
the liner was still in place. In particular, 
he gave the DEP results of analysis of soil 
samples taken from under the liner by 
defendants. Mr. First told the DEP that 
holes had been cut in the lirier to take the 
samples and that the liner had been re
sealed after the sampling. This would 
lead a reasonable person to conclude that 
the liner was intact, when in fact it had 
been removed almost two weeks before the 
meeting. T.T. at p. 190,line 18 top. 191, 
line 17; p. 193, line 15 to p. 194, line 12. 

When asked at trial why he had not 
told the DEP at the September 5, 1989 
meeting that the liner had been removed, 
Mr. First testified that he "felt that the 
major issue at that particular meeting was 
to demonstrate to the DEP that the cover 
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idea was ... not a valid one," and the 
DEP's knowledge of "the removal of the 
liner in my view was not something that 
would aid them in making that determi
nation and probably would cloud their 
judgment with respect to what had hap
pened ... [M)y feeling was that the DEP 
would without thinking it through prob
ably react adversely to (the removal of the 
finer) and that what we were attempting 
to do to move the settlement along to 
resolve the problem would be adversely 
impacted by telling the DEP at that mo
ment that the liner had been removed. 
Now, as well, I had just learned the liner 
had been removed several days before." 
T.T. at p. t85, line 7 top. 186,1ine 6. Mr. 
First knew from his own experience of 
"having been a Depu~ Attorney General 
for six years in New ersey representing 
the Dep,artment of nvironmental Pro
tection,' T.T. at p. 185, lines 22-25, that 
the DEP would be concerned to know 
that the liner had been removed, but hr. 
chose instead to mislead them into think
ing the liner was intact by telling them 
that the liner had been resealed after the 
soil samples were taken. 

Mr. First was no more candid with the 
court during trial than he had been with 
the DEP at that meetln1. Hl1 te1timony 
that he "had just learned the liner had 
been removed several days before" the 
September 5 meeting attempted to lead 
the court to believe he had played no role 
in planning the removal of the liner, that 
he only learned of its removal afterwards. 
But we know from the testimony of Mr. 
Nicholas that Mr. First was at the meet
ing with Arthur Schwerdtle on August 
21, 1989 when the order was given to 
remove the liner. T.T. at p. 241, lines 
16-21. Mr. First's lack of candor with the 
court is inappropriate. Despite his role as 
advocate a lawyer remains an officer of 
the court and is bound not to mislead the 
finder of fact. R.P.C. 3.3(a)(5) ("A law
yer shall not knowingly ... fail to disclose 
to the tribunal a matenal fact with knowl
edge that the tribunal may tend to be 
misled by such failure."). We strongly 
disapprove of Mr. First's attempts to mis
lead both the DEP and the court. 

2. Environmental Impact Of The Liner's 
Removal 

As noted above, the soil under the im
poundments is contaminated with ars~nic. 
D.E. 17. Plaintilrs expert Jame~ 1 racy 
testified that the removal of the hner has 
increased the risk of ry.ental con-
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lamination (rom the arsenic located under 
the now-unlined lagoon, since the arsenic 

·in the soil under the lagoon is now more 
likely to leach out of the soil into the 
groundwater as a result or the accumula

. tion in the now-unlined lagoon o( parking 
lot runoff and rainfall on the lagoon. T.T. 
at p. 384, line 1 to p. 388, line 24. 

Mr. Tracy did not believe it possible to 
quantify how much arsenic might have 
accumulated in the soil under the now
unlined lagoon as a result or parking lot 
runoff and rainfall since the liner was 
removed in August 1989. T.T. at p. 142, 
line 21 top. 143, line 7. He testified that, 

'"[i)t'sjust an ongoing problem. As long as 
the imr_oundment exits in that condition 

!then it s susceptible to that mode of con
'tamination." T.T. at p. 143, lines 1-3. 
'• · Defendants' expen Kenneth Mann tes
tified that it is environmentally more 
·h~lpful to have the liner removed, wit~ or 
· wathout a cover, than to have the lmer 
'intact. T. T. at p. 331 , line 12 to P· 332, 
line 6. However, Mr. Mann, who 11 not a 

• hydrogeologist, has no prior experience in 
the closure of impoundments under 
RCRA and has never reviewed the State's 

• 1 draft closure order. T.T. at p.348, lines 
;<

1
\ ·13-16 and at p.351, lines 6-1 t. And Mr. 

1 Mann was consulted primarily on the cost 
of covertna the lrnpc»undmentl, not the 
removal orthe liner. T.T. at p.t87,1lnes 
12-16; p. 327, lines 24 to p. 328, line 5. 

Mr. Mann's opi!'ion on this issue is at 
odds with that of Mr. Tracy. We find Mr. 
Tracy's opinion more credible due to his 
extensive experience with RCRA and 
knowledge as a hydrogeologist. We thus 
reject Mr. Mann's opinion in favor of Mr. 
Tracy's explanation of the dangers inher
ent in having the now-unlined lagoon 
exposed to the accumulation o( rainfall 
and parking lot runoff. 

() Installation Of A Cover Over The 
Impoundments 

Paragraphs 36 and 37 or the August 
1989 draft order (should that order be
come final and enforceable} would re
quire defendants to cover the impound
ments with an impermeable material 
immediately after removal or the liners in 
the impoundments. J. E. I. The Septem
ber 1988 order had a similar provision. 
T.T. at p.64, lines 14-24. Defendants did 
not put a cover on the lined lagoon after 
removing its liner. T.T. at p.82, lines 
10-23. Based on Mr. First's testimony 
cited above, it is apparent that defendants 
had no intention to put a cover over the 

impoundment at the time they removed 
the liner from the lined lagoon. And while 
there was no order in effect requiring 
Vineland to put a cover on the lagoon, the 
August 1989 draft order put defendanu 
on notice that the DEP continued to be
lieve a cover was essential to the proper 
closing of the impoundment. 

Mr. Tracy testified that a cover over 
the lagoon, now that the liner has been 
removed, would "essentially eliminat[eJ 
the most adverse feature of the soil col
umn, the hole in the ground that is con
taminated that does collect water and will 
recharge the aquifer." T.T. at p.388, lines 
21-24. 

Mr. Mann testified that "rainwater 
hitting the impervious cover would run off 
the cover, like an eve, around the perim
eter of the lagoon. And at that time find iu 
way back either in( to) the lagoon or along, 
beneath - along side o( the cover, be
tween the cover and the very porous soil 
that's in that area and find its way down 
under the lagoon at any time, [sic) only, 
now it would be at a concentrated rate. ' 
T.T. at p. 331, line 25 top. 332, line 6. 
He concluded that a cover would be more 
environmentally hannful than not having 
a cover, even wuh the liner removed from 
the lined lagoon, because of the path wa
ter would follow throu1h the soil column 
a• It dncended to the sroundwater. T.T. 
at p. 342, lines 1-25. 

But Mr. Tracy testified that the rain
water could be controlled as it runs off the 
cover to prevent it from hitting the soil at 
all. T.T. at P· 381, line 21 toP· 382, line 
17; p. 388, hnes 10-17. On thas point his 
testimony was unrebuued, since Mr. 
Mann dad not address collecting rainfall 
off the cover, only how rainwater would 
travel through the soil after it fell off the 
cover. Since rainwater on the cover could 
be collected and need not percolate 
through the soil column - either in the 
manner described by Mr. Mann or Mr. 
Tracy - then having a cover could pre
vent rainfall from passing through the 
lagoon and the contaminated soil beneath 
it, thus eliminating the risk of rainfall 
causing more arsenic to leach out o( the 
soil column into the groundwater. If that 
rainfall is collected, then a cover is better 
environmentally than the now exposed 
lagoon. 
. The eflicacy of a cover, however, as 
·compared to leaving the now-unlined la
goon exposed to the elements, bears only 
on the proper manner of closing the im
poundments - an issue entrusted to the 
DEP and the EPA in their administration 
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of RCRA and Superfund. Unless we were 
to decide today how the impoundments 
should be closed, and neither party has 
attempted to establish that the court is 
authorized to decide that issue, then we 
need not address the merits of a cover. 

Our inquiry here is limited to what 
fines are appropriate for the RCRA viola
tions in Count I and Count IV. This 
inquiry looks at past behavior and present 
ability to pay, not to future remedial ac
tions more properly guided by the regula
tory agencies entrusted by Congress and 
New jersey with protecting our environ
ment. Our inquiry into past behavior is 
satisfied by a finding that defendants have 
exacerbated the risk of arsenic leaching 
into the groundwater by removing the 
liner from the lined lagoon. It was better 
to have the liner intact than removed and 
the lagoon uncovered. We turn now to 
defendants' ability to pay whatever find 
the coun levies. 

g) Defendants' Finances 

Plaintiff offered expert testimony by 
Gail Coad and other evidence as to defen
dants' financial condition. Ms. Coad's un
rebutted testimony wu based on her anal
ysi• or financial infonnation supplied by 
the defendantl - her ft1uree come direct
ly from their ftgurn. Her U!ltlmony dem· 
onstrated that defendants have the ability 
to pay a sisnificant penalty. The net 
worth of Mr. and Mrs. Schwerdtle is over 
S3.1 million. P.E. 5; T.T. at p. 34, line 
4-5. The evidence also indicates that de
fendants are attempting to shield some of 
their assets by the creation of foreign 
trusts. T.T. at p. 19, line 1 top. 36, line 
25; P.E. 1-24. 

Mr. and Mrs. Schwerdtle have unen
cumbered personal and corporate assets, 
largely made up of land in New Jersey 
and Puerto Rico, with a value ol S 1.6 
million. T.T. at p. 33, line 13 top. 34, line 
14; P.E. I, 2, 3, 5, 6. 

The Schwerdtles have been able to gen
erate annual after-tax cash flows of about 
$150,000 from their rental and salary 
income from Vineland Chemical Com
pany of New Jersey. T.T. at p. 35, lines 
18-25; P.E. 4-6. 

The Schwerdtles have set aside 
$750,000 in two foreign trusts, one in 
Liechtenstein and one in the Island of 
Jersey. The Liechtenstein trust was 
formed in 1988; the Island or Jersey trust 
was formed in April 1986. The Schwerd
tles are beneficiaries or these two trusts. 
Additional property may be added to the 
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Question 36; P.E. 23, Attachment 3, ref. 
p. 373; T. T. at p. 34, lines 3-4. The trusts 
were set up by defendants' counsel and 
Herbert Bass of counsel's firm is a trustee. 
P.E. 24 at p. 102, lines 11-12. 

As sole owners of Vineland Chemical 
Company of New Jersey and Vineland 

(Chemical Company of Puerto Rico, the 
Schwerdtles have equity in these corpora
tions, primarily retained earnings, of 
$800,000. These retained earnings are 
liquid assets, including cash, inventory 
and accounts receivable. P.E. I, 2, 3, 5, 6; 
T.T. at p. 36, lines 1-25 and p. 47, lines 
7-19. 

Ms. Coad did not consider any contin
gent claims against defendants an deter
mining the assets available to pay fines 
here. T.T. at p. 39, lines 15-18. On 
December 23, 1988, the DEP issued a 
directive against Vineland a11euing 
cleanup costs for Union Lake of $4.9 
million. D.E. 9. The EPA has issued an 
RI/FS under Superfund settin1 fonh var
ious remedial alternatives for the Vine
land plant site, includin1 the area of the 
surface impoundments, rangin1 in COlt up 
to nearly S63 million. D.E. 16 . 

The only tax coneequence of a liquida
tion of the Vineland bu1ines1 noted by 
Ms. Coad wa1 a 1600 000 tax lou carry 
forward. T.T. at p. 43, lines 13-22. She 
did not consider any capital gains tax or 
corporate tax on the sale of assets or 
income tax on the proceeds from Vine
land's liquidation. T.T. at p. 43,1ine 23to 
p. 44, line 9. 

Ill. CONCLUSIONS OF LAW 

Section 3008(g} of RCRA, 42 U.S.C. 
§6928(g}, provides: 

Any person who violates anr require
ment of this subchapter shal be liable 
to the United States (or a civil penalty 
in an amount not to exceed $25,000 (or 
each· violation. Each day of such viola
tion shall, for purposes of this subsec
tion, constitute a separate violation. 

Defendants are liable for 1223 days of 
violation of RCRA because they operated 
the concrete pit and lined lagoon im
poundments with neither interim status 
nor a final permit and failed to submit a 
timely closure plan. T.T. at p. 10, line 25 
top. 12, line 4. Defendants total exposure 
here is thus 130,575,000. 

Assessment or the amount of a civil 
penalty is committed to the informed dis
cretion of the court. United States v. 117' 
Continental Baltmg Co., 420 U.S. 223, 230 
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n. 6 (1975); United States v. Environmental 
Waste Control, Inc., (EWC), 710 F.Supp. 
1172, 1245 (29 ERC 1757) (N.D. Ind. 
1 989); United States v. T 6- S Brass and 
Bronze Works, Inc., 681 F.Supp. 314, 322 
(27 ERC 12201 (D.S.C. 1988), rev'd in 
part on other grounds, 865 F.2d 1261 (28 
ERC 16491 (4th Cir. 1988). Concern for 
deterrence guides the court's discretion: 

A civil penalty must provide a mean
ingful deterrence without being overly 
punitive; it should be large enough to 
hurt; it should deter anyone in the 
future from showin~ a similar lack of 
concern with comphance. 

EWC, 710 F.Supp. at 1244, citing United 
States v. Phelps Dodge lnds., Inc., 589 
F.Supp. 1340,1367 (S.D.N.Y. 1984).;see 
also United States v. Ciampitti, 669 F.Supp .. 
684, 700 (26 ERC 2026) (D.N.J. 1987) 
(civil penalties are imposed "with the aim 
of both punishing the defendant[s) and of 
deterring (them! and others from taking 
further tillegal] action"). . 

We must be clear to the regulated com• 
munity that violations of the law are not 
treated lightly, especially where the regu
lations protect public health and the envi
ronment. Moreover, a significant penalty 
deprives violators of any economic benefit 
from delay in compliance. Too small a 
penalty risks being considered by violators 
as "an acceptable cost of violation, rather 
than as a deterrence to violation." ITT 
Continental Baking, 420 U.S. at 23L Cf. 
Diver, "The Assessment and Mitigation 
of Civil Money Penalties by Federal Ad
ministrative Agencies," 79 Colum. L. 
Rev. 1435, 1458 (1979) ("The efficacy of 
any regulatory program depends on the 
sanctions imposed in individual cases. It 
these sanctions are set too low, potential 
violators may be insufficiently motivated 
to minimize the social harm resulting 
from their behavior, or society may be 
under compensated for the harm that does 
occur."). 

The statute does not provide guidance 
for determining penalties in a judicial 
proceeding, but RCRA §3008(a)(3) pro
vides factors to be considered in fixing a 
civil penalty in an administrative action. 
These factors include the seriousness of 
the violation and evidence of good faith 
efforts to comply with applicable require-

• ments. See T 6- S Brass, 681 F.Supp. at 
322. 

Defendants are jointly and severally 
, liable for the penalty. EWC, 710 F.Supp. 

at 1245, 1249. Defendants are strictly 
liable for RCRA violations. See Allegan, 
696 F .Supp. a.nited States v. Liviola, 

• 

U.S. v. Vineland Chemical Co. 

605 F.Supp. 96, tOO [22 ERC 2028] 
(N.D. Ohio 1985). 

The defendants failed to comply with 
the financial assurance requir~ments for 
facilities granted interim status. Having 
lost interim status on November 8, 1985 
and lacking a final permit to operate the 
two impoundments, defendants had no 
legal alternative but to cease entirely us
ing the impoundments and to submit a 
closure plan within fifteen days after the 
loss of interim status. 

Compliance with the statutory deadline 
was mandatory, even if the defen
dant(s') only option was to cease its 
business on November 8, 1985. By im
posing an absolute cut-off date for cer
tifying compliance, Congress had al
ready determined that protection of the 
public health and the environment wu 
paramount. 

T 6- S Brass, 681 F.Supp. at 321; see also 
United States v. Allegan Metal Finishing Co., 
696 F.Supp. 275, 288 (28 ERC 1581) 
(W.O. Mich. 1988). 

Nonetheless, defendants have admitted 
that they continued to place hazardous 
waste in the concrete pit until January 30, 
1987 and in the lined lagoon until August 
28, 1986. The lined lagoon has been kept 
in service for collecting arsenic-contami
nated storm water runoff from defen
dants' parking lot. The liner has been 
removea but the lagoon has not been cov
ered. Defendants have not closed either 
impoundment. 

There is a continuing threat of a release 
of hazardous waste to the environment at 
the Vineland facility, even though it can
not be determined what amount of envi
ronmental damage has been done as a 
result of the continued use of the im
poundments since the loss of interim sta
tus on November 8, 1985. Defendants' 
efforts to avoid closure of the impound
ments in the time since loss of mterim 
status has prolonged that threatened 
release. 

Although defendants have spent money 
on environmental matters, in Environmen
tal Waste Control, where the defendant had 
operated an inadequate groundwater 
monitoring system for three years and 
then had gotten approval to install a better 
and expensive monitoring system, the ex
pense of the new system was found to be 
an inappropriate set-off to any penalty the 
court might impose. "The cost of compli
ance with the law does not seem a proper 
set-off to apply to penalties for noncom
pliance." EWC, 710 F.Supp. at 1244. Ira 
set-off was improper regarding future 
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compliance costs for an adequate monitor
ing system, they are even less appropriate 
here, where past compliance costs were 
woefully inadequate (to the extent Vine
land's "environmental" expenditures 
were directed toward compliance at all 
and not, say, to legal fees). 

a) Bad Faith Dealings By Vineland With 
EPA And DEP 

Defendants acted in bad faith by re
moving the liner from the lined lagoon 
without informing the regulatory agen
cies, and further by concealing the remov
al from the DEP at the September 5, 1989 
meeting. Removing the liner was an act of 
closure for which defendants had neither 
an approved closure plan or final closure 
order. But they went ahead anyway, con
trary to DEP regulations of which they 
were aware. Moreover, defendants knew 
that the pending administrative order is
sued by the DEP in August 1989 required 
immediate installation of a cover over the 
impoundment once the liner had been 
removed, a provision that had also been 
contained in the September 1988 DEP 
order. Yet when they removed the liner 
defendants had no intention of installing a 
cover. Instead, th9' were preparing for a 
meeting with the DEP to di11uade them of 
the merit of Installing a cover. Thus, 
removal of the liner was more an act of 
defiance than one of compliance. 

Indeed, defendants have been forestall
ing compliance with RCRA for more than 
four years, preferring to appeal regula
tory decisions rather than to comply with 
them. Delay has enabled defendants to 
defer substantial cleanup costs, which will 
now be underwritten by the public as part 
of the EPA's Superfund process and may 
not be recoverable ultimately from defen
dants, even if defendants are found liable 
for those Superfund costs after further 
(probably lengthy) litigation. Where pub
he health and the environment are threat
ened by the release of arsenic into ground
water from defendants' manufacturing 
processes, the court must exact a penalty 
which makes the cost of polluting as unac
ceptable a business cost as the arsenil· 
contamination in the soil underneath Vin
eland's plant is an unacceptable social 
cost. 

b) Ability To Pay 

or course, defendants do not have the 
financial resources to pay a penalty any
where near the maximum of their more 
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than S30 million liability. In Environmen
tal Waste Control and T 6- S Bran the 
district courts awarded penalties of s2ooo 
per ~ay ~nd SIOOO per day, respectively. 
for vwlatrons of the loss of interim status 
provision of RCRA. See EWC, 710 
F.Supp. at 1245 (civil penalty of 
1~,778,000 for 1,31!9 days of illegal oper-

• au on; S2000 per day). T tr S Brass 681 
· FSupp. at 322 (civil penalty of Sl94,ooo 

for 194 days of illegal operation; StoOD 
per day). 

This court awarded civil penalties of 
S I 000 per day for violations of the Clean 
Water Act where the defendant had 
shown a complete lack of good faith effort 
to comply with applicable regulations. See 
Unrted States v. Ciampitti, 669 F.Supp. 684, 
699-700. We imposed the penalty in 
Ciampitti "with the aim both of punishing 
the defendant and of deterrin~ him and 
others from taking further acuon that is 
destructive of the federally protected wet
lands." ld., at 700. Although this is not a 
wetlands case, the public health and envi
ronmental interests that are implicated 
here are of equal or greater magnitude. 

[1) There is no question of defendants' 
ability to ray a substantial penalty. By 
defendants own submissions of financial 
information, they have a net worth of 13.1 
million, including unencumbered person
al and corporate assets of 11.6 million. 
We believe it consistent with the goal of 
deterrence, in light of defendants' demon
strated bad faith, to exact a penalty of 
I I 00 per day of violation, or a total penal
ty of I 1,223,000. 

Defendants have characterized their 
actions which led to summary judgment 
against them as "a paper violation (orJ 
... a technical violatiOn ... for failure to 
essentially file the right piece of paper 
with the government." Defendants' 
Opening Statement, T.T. at p. 163, line 
20 to p. 164, line I. This penalty is 
intended to show defendants that the court 
regards their actions as much more than 
merely "a paper violation." Moreover, we 
hopr this prnalty will deter defendants 
and others from committing similar acts 
in the future. · 

d Injunctive Relief 

We further dirf"cl defendants to comply 
with New Jersey dosure regulations pur
suant to N .J.A.C. 7:26-9.1 et seq. and the 
provisions of a final and enforceable clo
sure order issued by the DEP. 

The foregoing constitute this court's 
findings of fact and co.s of law, 
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pursuant to Fed.R.Civ.P. 52. The accom- tite), arising out of defendant's renova-

• panying order has been entered. tion activities at the Little Rock Air 
Force Base in Jacksonville, Arkansu. 

U.S. v. SEALTITE CORP. 

U.S. Diatrict Court 
Eaatei'D Diatrict of ArbDAa 

UNITED STATES OF AMERICA, 
Plaintiff v. SEAL TITE CORPORA
TION, Defendant, No. LR-C-88-127, 
January 11, 1990 

Clean Air Act 

Natioaal am.ioa llaDdanla for buanl· 
oua air po)lutanta - Fmi-ioa and 
teclmic:allllaDdarda ~110.2515) 

(1) Demolition contractor violated stan
dards for asbestos removal under Clean 
Air Act, because evidence shows that: (I) 
contractor failed to comply with standards 
requiring that asbestos be wet after re
moval or stripping from buildinp, and (2) 
contractor did not give adequate notice to 
federal government about Its operations. 

On United States' motion for partial 
summary judgment in suit against demo
lition contractor for alleged violations of 
Clean Air Act; motion granted. 

Steven R. Baer, Dept. of Justice, 
Wash., D.C., for United States. 

Miles Firnhaber, Waukesha, Wis., for 
Sealtite Corp. 

Before Henry Wood, district judge. 

Full Text of Opinion 

INTRODUCTION 

On October 25, 1988, plaintiff, the 
United States of America ("Govern
ment"), filed the complaint at bar. Its 
complaint was predicated upon the fol
lowing claims: 

1. This is a civil action for violations 
of the Clean Air Act (the Act), 42 
U.S.C. §7401, et seq., and EPA regula
tions promulgated pursuant to the Act 
concerning asbestos emissions, by the 
defendant, Sealtite Corporation (Seal-

2. Plaintiff seeks to enjoin defend
ant() from further violating the Nation
al Emission Standard for Hazardous 
Air Pollutants for asbestos (the asbestos 
NESHAP) promulgated by EPA un
der Section 112 of the Act, 42 U.S.C. 
§7412, at 40 C.F.R. Part 61, Subpart 
M, which governs the emission of as
bestos, a hazardous air pollutant. The 
United States also aeeks the auessment 
of civil penalties for defendant's viola
tions of the Act and asbestos NESHAP 
and the costs and fees incurred by the 
United States in this action. 

Complaint at 1-2. Defendant, Sealtite 
Corporation, through its president, Miles 
Firnhaber, responded to the complaint on 
November 2, 1988 by filing motions for a 
change of venue and to dismiu. Both 
motions were later denied. See Order of 
November 17, 1988. 

On March 27, 1989, the Government 
submitted a motion for the entry of a 
default judgment against defendant. The 
motion was predicated upon two related 
srounds. Fint, defendant had not an· 
swered the complaint despite the puaqe 
of approximately five months and tile 
receipt of a letter from the Government 
calling attention to this omission. And 
second, not one of the pleadings submitted 
by defendant constituted an appearance 
or answer to the complaint. On April 10, 
1989, John P. Buckley of Waukesha, 
Wisconsin notified the Court that he now 
represented defendant. The following 
day, the Court gave counsel up to, and 
including, May II, 1989 in which to 
respond to the Government's motion for 
the entry of a default judgment. See Order 
of November II, 1989. On May 4, 1989, 
defendant, through counsel, filed a re
sponse to the Government's motion and 
an answer. Approximately one week lat
er, the Court denied the motion. See Order 
of May 10, 1989. 

On May 24, 1989, counsel filed a mo
tion to withdraw as attorney or record for 
defendant. The request was later granted. 
See Order of June 7, 1989. Defendant 
then retained the services of a second 
attorney, William C. Mann, Ill of Little 
Rock, Arkansas. 

On July 21, 1989, the Government 
filed the pending motion for partial sum-

_u_.s_._v_.s_a __ u._u __ o_or~p_. _________________________________ ~ ERC173t 

mary judF,ent.' It was the Govern- non-moving party, in opposing the mo
ment's position that defendant failed to do tion, must be given the benefit of all 
the following: favorable factual inferences. Set Holloway 

I) provide adequate written notifica- v. LoclthtJrt 813 F.2d 874, 878 (8th Cir. 
tion of the size of the facility, Building 1987). When a motion for summary judg-
480, to be renovated, as required bl40 ment is made and supported as provided 
C.F.R. §61.146(c)(2); the nature o the for by Rule 56, the non-moving party may 
planned renovation and the abatement not " 'rest upon the mere allegations or 
methods to be used, as required by 40 denials of [its) pleadings, but ... must set 
C.F.R. f61.146(c)(6); and the proce- forth specific facts showing that there is a 
dures to be used for compliance with genuine iuue for trial.' " Nelson v. City of 
subpart M of the asbestos NESHAP McGehee, 816 F.2d at 57 (citation omit
for renovation operations, as required ted). "Only disputes over facts that may 
by 40 C.F.R. f61.146(c)(7), in viola- affect the outcome of the lawsuit under 
tion of 40 C.F.R. lf61.146(c)(2), (6) the governing substantive law will prop
and (7) and Section 112(c) and (e) of erly preclude the entry of summary judg
the Act, 42 U.S.C. f7412(c) and (e); ment." /d. (citation omitted). 
and 

2) adequately wet friable asbestos 
materials that had been stripped or 
removed from Building 884 so that they 
remained wet until they were collected 
for disposal in accordance with 40 
C.F.R. §61.152, in violation of 40 
C.F.R. f61.147(e)(l) and Section 
112(c) and (e) of the Act, 42 U.S.C. 
f7412(c) and (e). 

Motion at 1-2. Defendant responded to 
the motion on September 8, 1989.2 In 
connection with the response, counsel 
filed a motion to be relieved as attorney of 
record. Thla request was later granted. 
s, Order or September 25, 1989. There
after, W. Bradford Sherman of Little 
Rock filed a notice of his entry into the 
case as counsel of record for defendant. 

Thus, as noted in a previous Order, the 
Court now considen the Government's 
motion submitted. A thorough review of 
that motion and defendant's response per
suades the Court to make the following 
disposition or this case. 

SUMMARY JUDGMENT 

"A motion for summary judgment 
should be granted if, in viewing the evi
dence in the light most favorable to the 
nonmoving party, 'there is no genuine 
issue as to any material fact and if the 
moving party is entitled to judgment as a 
matter of law.'" Nelson v. City of McGehee, 
876 F.2d 56, 57 (8th Cir. 1989) (citation 
omitted). See tJiso Fed.R.Civ.P. 56. The 

' The Governmenl filed an amended mo
tion for partial summary judgment on Sept~m
ber 13, 1989. 

'The affidavit of Miles Firnhaber was 
submitted in support of the response on Orto· 
ber 3, 1989. 

FACTS 

The Government, as required by Local 
Rule 29, has submitted a statement of the 
material facts it maintains are not in dis
pute. See Amended Memorandum 
("Memorandum") at 2-7. This statement 
is supported by three affidavits and var
ious other exhibits. 

Defendant, in an attempt to comply 
with Local Rule 29, has submitted a state
ment of the material facts it maintains are 
still in dispute. The Court asrees with the 
Government, however, that this 1tatement 
Is supported by no affirmative evidence. 
The lion's share of the "facts" identified 
by defendant are mere conclusions or is
sues to be resolved by the Court. The 
remaining "facts" identified by defendant 
as being supported by the affidavit of 
Miles Firnhaber are not so supported. 
The Court agrees with the Government 
that his affidavit does not place a single 
material fact in dispute. 

Thus, it therefore follows that defend
ant has essentially failed to submit a state
ment of material facts as required by 
Local Rule 29. And given Local Rule 
29(c),1 the Court finds that the facts set 
forth in the Government's statement shall 
be the findings of fact of this Court. Those 
facts are the following: 

BUILDING 884 

I. On October 2 I, 1987, ~-."endant mn
tracted with the Little Rock Air Fon·r 

' "All material farts set forth in the statr
ment filed by thr moving party pursuant to 
paragraph (a) shall be deemed ad milled unless 
controverted by the statement filed by the non
moving party under paragraph (b)." 
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fQknl regulations and a consenl order in failq to provide 
~umeolacion of ill fJMDCml ICSpOIUibility pendiag closure 
of a buardous waste site. 1be c:ourt assessed a ftoe of 
$1000 per dly for eacl of a violations. On appell, Ekco 
cball.eDF.s its IU.ility umer oae of 1be ~~ ..t tile 
conapoodillg coosen order obliptioD, ml otberwise 
COIIeDds that the district COIIIt abased its d.iiiCI'Ction in 
imposillg so laqe a pcllalty, and ia DOl latiog certain 
mitigalinl factors into accwnt. 

We 1ff"mn in part, l'Cftrse in J1811, and rcmmd for 
further proceedings. 

I. 
A. 

Reloune Caasaft.tioll aad llecoYerJ Ad and 
Replalo• 

'lbe Resource CoiiiCI:Yation and Recovery Act (RCRA), 
42 U.S.C. f§ 6901-6981 is a coapebeosive llatule 
govei:'IDg tie genenlioa, tnmsportatiaa., storap, and 
b'elbneDl of bazlrclou nstea so • to "mioirize tbc 
pracnt and futlll'c dRat to human health amd the 
enWroruoedl. • 42 U.S.C. f690Z(b). The RCRA probillit.s 
tbc opetatioa of aay hu.udous walfiC maoagaacnt facUity, 
except in acamlaoce •itb a pcmit. 42 U.S.C. I 692S(a) . 
.Rcoogail.iJig dlllt die Eoviromoculd Pmtcction Agco:y 
could DDt i.nlle permits to aU appliclnls before Novelllller 
19, 1980, dl: RCRA'a effective dille, CoDp:ss provided 
tbat a fiCi.lity cwld oblliD. •u.r:nm satus" to allow it to 
opemtc peodiiJc f1181 adminislmtivc actm on its it 
application. Nottluidf StWJar~lABidfill, Inc. v. tC. 
804 F.7d 371, 373-74 (7tll Cu. 1916). A facility could 
obtain illerilll status if it mtifa:d the EPA of ita activities 
iavolvillg bmrdms wastes, and submitlell a Part A pennit 
application. ld.; 42 u.s.c. H 6925CeXO. 6930(a). 

Facilities lbat obtained iDtcrilll statui, as well as lllcse 
that did DOt, were n:quiral to comply wida certain 
operating standlrds promuiJated by EPA. 40 C.F.R. 
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t 265.1(b). At issue in tis case aK three .. fmancial 
JCqlliremcots .. set forth io 40 C.F .R., Part 26S, subpart H, 
§§ 265.1-10-1.50, specifically: (I) I 26.5 .143, entitled 
"Fioaucilll II5SIIADCie for closure, • l\tJ.idl n:quin:s owners 
and ~ of tteatmem, IIGl'ltle, a.l d~ (TSD) 
facilibel to demoDStrate lbat lhl:y 1Jaye JUft"JCICDl useiS in 
pl~ee aad awilable ia a specified manner to provide_ for 
aptmprilte dosure of the ficilities; (2) 1265.145, entitJed 
•Pioancw asaunmcc for polt-clollne care, • wbich requires 
a similar sbow.iDg for post-dosule e11e of tbe facililies; and 
(3) I 26S.147, entitlCd •Liability ~." which 
~quUa OWIICI'S IJid operators tO *moaslnte_ fiDBDCill 
~sponsibility for third-pmy bOdily iD.illiJ or _ property 
dallllge claims arising from operations at the facilities. 

The FPA may lllthorize a state to admillister ..a mforce 
a blzanlous wac ~~~~~~agemeor prognm. The state of 
Obio oblained such audlorizalioo., and its RCRA program 
is JDMD~ed by tbc Obio Eovirollncntal Prolectioa Agency 
(OIIio EPA). 1be Uuieed Slllel retaills coo:UI'Ialt 
authority to enforce the applicaiJie RCRA provisions. 42 
U.S.C. §6928. Ohio has adot*d financial requirements 
suhslantially idelllical to die federal regulations. 

Ebo's Maullen J'ldlitJ; America Home Products 
C~o · 

Etco bas a facility ·in Massillon, Ohio. wkre it 
muufadlfts various bouselaold procb:ts. From the 1950s 
UDtil. 1978. Etco disdlarged liquid -.rasta c:.odaining lead 
aad cadmiuJn.-beari sludge no an UDiaed surface 
illlpoundmeD: at lbe facility. In 19M, Etm began 
dischKgina anotber kiDd of wade iuto the impomdmeat, 
DOIICOIIII.ct cooliDg water \\tricb had beea pumped from a 
wei on the site and cimalatrd lkouah PJies outside 
degn:ascn u a coolq step in tbe IIIIIIUlaciUl'IDg pvcess. 
Ia 1984, Bkl:o discoven:d tbe existaa: of tricb1oroethyle:oe 
llld tricbloroetbue (1CE md TCA) in lhe poualwater 
bencatlt the plant. Ekeo's ilrw:stiption re\'ealed that a well 
at the aile waa the soun:e of the CODiamiDation, aod 8Jat tbe 
dix._,gcd cooliD& water in the surface impowldmcnt aim 
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contained TCE and TCA. Fkco stepped discbarzing iDto 
lhc impoundment in Juoc 1984 md never RSIDIICd. 

Ia September 1984, shottly liter tbc coatamination was 
dilcoYCR:d, Fico's corporacc pan:nt, ADieric:an Home 
Products C«pontioa (AIIP), sold EkaJ to The Eko 
Group, Inc. Pu.m to die purdue qmane:ot, AHP 
alfCCd to indcumify IIIII hold Etl:o banmless from cenain 
cn-.iroomental. lilbility, iocludil& lilbilily 8liSJCiated with 
die IIUifiCe im~ at tbl: l.tMSilloll fal:iJky IIKl the 
costs ofnmediadon ud closure of tile~- The 
patties lliplllated that AIIP mWIJI llad lllffiCient lmds to . 
pay for clonre IUid post-closuR care or the ilapomdJIJeDt 
and dlird.-PIItY iqury or piOpCltJ cbngge dUDs. AIIP's i...,,..,.,- c6liga1ioD tid DDt Cltelld, however, to claims 
wbich "may hive bealex.zrbated by actiolll odlcrthall by 
AHP and its .,euts" whidi occurred afta' die sale. F.kco 
agreed tJ pay dJit portion ef iUdl claims, ad boCh parties 
RD'Ved 1he riglll to fde suil reprdiDg their respective 
obligations. 

Adlldailtntlve Celnplaiat aod Coue:at Order 

Pursuut to 42 U .S.C. I 6930, Ekco notifiCCl the EPA in 
1980 dlat lbe MaJsiiJCil tacit' was atiag bar.udms 
wutes, but did DOt inform ~ EP.r:til: Massillon 
facility wu tleatiag, lloriot, ar dimnairKt cl llazanlms 
wastes, llld 4id aot submit the Put .AAp,lbtioo tequired 
to obt88 D:rim Jtatu Cur tiJat facility. In Norember 
1986, tile EPA flied m 8dminiltrati.Ye mmplaiDt apillst 
Fko, allee:ilg that Ekco stored h.a.unlous wastes at the 
Mallillon facility witllout a peBit or ilerim litatos. and 
failed to comply with the fmancial requiRIDeiD of 40 
C;F.R. II 26S.l40-150. ltco ...a 1be BPA mten~d into 
a putW consent ardet' oae year later that n:quired Btco lo 
sulmit 1 clo111re plan fur' abe facili1y within 90 days and, at 
dJe same time, to •rcJomply with tbe fiaaci.t 
IapOIJiibilit)' reqllftaeDs for closuR: uti1 ciOIUC lias 
beea catirted, piiiUIDl to 40 OR 265.140 bou!h 
265.1Sl[.r' Tbc onlerprovided tbat failu~e to comply with 
any of ill pnwiskms would subject am lo civil pmaltics 
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ualcr lhe RCRA. The parties eoten:d into a second 
COIIICOt agreemmt by wbicb Etco •am:d 10 pay an 
adJDini&rratiw: peDiky of $5,,478 for its violations. 

EwotuJ a..ure or the ..._.dmeut .... c..,liuc:e 
wlda ftwlml Requinueats 

Ekco's initial cl"o.urc Jll•. IUbmitleG on Aupt 12, 
1988, caUcd for retedioa of lk bazudous w.stc oo tbe 
silc tlmlagh stabiizins md 10lidifyiag the wute so that it 
wwld ool ca:ape from tbe imprMMIIW!nt. Obio FPA 
Rjectcd lk plan &everaiiDJIItbs later, but invib:d Bkco IO 
comuct tests to c1c1rnn1oe if lbe stabl.izama proparal 
wmld wmt.. Etco aubsequead.y COIIdlx1ed a balabilty 
study ud odler tats. Evaltully, ill July 199'1., Eko 
lllllmided a "cleu clolure'" plan, one tbatCOII1cmplated tbe 
removal of aD bazlldoos waste from dJe site. The clean 
ciOIIU'e plan was llfJPlOVed in 1993. 

This c:ase does aot din:ctly concera dJe amtMIU..ionaod 
closure of the Massillon swface impoundntent but, ratber, 
Etoo's leJJ&CbY delay in ampl)inc with ils obligations 10 
doamellt that it bad ICCURid financial reJWR:CS for the 
impoundmat's cb.surc aod post-closulc cue, and to satisfy 
third~ ll1Y dlims Misiog out cl the contamiatioa. The :J rdlects tbat Ekco repeatedly ns notified lblt it was 
in 'fiolation of die IPPlicable regullliODSBl OOD&ellt order. 
Ebo wu :110 notit""red it Mll"Ch 1988, but did not c:omply. 
In August 1988. F.km lllhmiltecl its ailial closue plan. but 
did not comply wilb the rUIIDCial respomibility 
~ireme~ at that time, II reqo~ by tbe CODSellt order. 
In ScptaDber 1989, the 0100 HP A apia notif"Jal Etco t1aat 
it wu in violation of die reJU)atiom and lbe 00111em order. 
The DOtice refemd Co the fact lbat Bkco's initial closure 
~811 hMI been disapproved, ud stated that Fico's closure 
estim*' JDJSt lie JeYised • • • befon= [Ekco) establislles 

. a fi~ &!IIUIIIICe meclMian(a) for ~loswe ml post
ciOIUie cue[.] • One wcct later, an Ohio EPA 
lqRICiltative told J3ko•s atto.nlcy tbat Bkcl's f'mancial 
1ap01151Jilit) obligatiaas 1111:~ DOt ~ on aubmiltal 
o:r a~val of a 1evised closure plan. Still P.tco did DOt 
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comply. In M.n:h 1990, Ohio EPA sent Ekco anotber 
nonce of violatim. 

Ekco ultimately decided 1o satisfy its obligation to 
el&llblisb filllncill asaunmces for closure BDd post-closure 
care dlrougb auiJmiltillg a lc&ter of credit, • penniaed by 
40 C.F.R. I 26S.143(c), and, AHP IDDitk:d 1 $ l.S 
millioo. Ietta- of acclit to Ollie EPA 011 June 2S. 1990. 
The letter of credit .,..,..srially complied "~ lbe 
llpplia6lc: rquladon'1 ~nts, f 264.1Sl(d), but llld 
sc'feral defects Ytbicb were broiJtht 10 Bkm"a attention in 

. ii 1990.
1 

Plaidf T. 110 •-:: or claim 
llllt dJe letta" oL~I MS _ __'VIlid and -~otiablc u 

y submil.ed. P.k£0 adJmilecl d~ IO 
&iiii:ct JODJe of die defects in November 1990. and 
cona:ICd the remaiajgg problems in Sepmnher 1992_ 
Obio FPA lata' IOtified Eb:o ._ tbe finaoo.I auuruce 
for clmure •iolation was deemed aNted • of September 
1992, IRI that F..kc:o was no Joo&er require~ to provide 
financial MliUI'BIICe for post-closure care in liJbt of its 
!AIImittal of a clc:an cloMR plan. 

Ekoo's efforts to timely demoostnte fiDucial 
rapolltiJility fm thini-puty claims were Jess impressive. 
In A~ 1990. Ekco"s att«ney seat Ohio EPA a c~ of 
Etto s ~ bbility policy, aware tbat it cmtailled 
polution exdusioos. Ohio EPA Mviled thlt lbe policy 
was iaRJff'Jdeal in May 1990. In JuDe 1990, Ekco 
m«pellld a ylfiiD;e from lbe liability coverage 
requirement, but.laterbllllOIIdl, RqUCIICd ano EPA me 
to act on the ~- No further Klion was takm Wltil 
SepemiM:r 19, 1992, Mien Etm lllllmitted AHP's 
paran~ee, by whi:h AHP OOI.igllll:d illclf to satisfy Ekco's 
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dlird..:puty liability. OIUo EPA fOWKI die guaru.tee 
defective becau~e it llld au effective dlle of Septanber I, 
1988. 0100 EPA apparellly iDfemd that Bkco blckclated 
the piiUtCe to absOlve i11elf of bbilily f« ils lenJtby 
delay ia suhmittiDg pmof m liability comaae. and requimd 
dill tbe effective date be made~ wilh the 
dire of issue. Ekoo mdc die requesta1 ~ on March 
II, 1993. 

B. 
1bc UDiled S11tcs filed suit ~g.mst P.h:o in June 1992, 

prior to Eko ·s final ablb:mmt of its YiolatiODS. Tbc 
wmplaint aUeget that Ekto violated both the rqulationt 
.m tbe 1987 COD8mt Older in failiDJ to =Y with the 
fimucial responsibility~ 8Dd . . • 
relief ad ....,iuistnlive p:nallies in IIIDIDbl up .:.:0 
~ day for ea:b YiolaiiOO, u permiUed by 42 U.S.C. 
§6928. Ruling on tbe parties" cross-IIIOiioos for IUIDIDII}' 
jud~Dl, tbe district court llcld IIIII the COOSCDt order 
Obl1pted Eko 10 establish f18111Cial UM'IDCe for closure 
aal post-closuR ~ md 10 ~ filllncial 
respoDIIibility for third-party claims. IDd that E.tco had an 
indepelldent obligatm UD.ter 40 C.F.I. I 265.141 to 
establish Mlncial ..uance for closure. The oourt 
raenel the questions whether Hb:o WM bouDd to estabisb 
rmuciaiiSSUI1UICe ror post-ebu~ care ad to demoostrate 
ae~ponsibiJily for tbinl-pany claims under lll6S.I4S and 
265.147, .espectiftl)' • .ad decided thole issues adversely 
to Eb:o followq trial. 

the «Ut lbus cou:ludcd that Ekco violated both the 

=lr~~~ the -== =--- ofCJI.jS on was 111 violation, 
startiD& witb August IS, 1981, lbe date oa wbicb the 
coaeut order fint ~ submission of fmancial 
rapoasihility d.ocumcatatim. 1bc CIOU1t ltopped the clodt: 

(1) with respeet to F.ko's obliptmo to establish 
riiiiDCial anurance for cloauR (I 265.143), on 
SCptember 20, 1992, tile day before Ohio EPA 

. '• 

.... .... .. 
(;II ... 
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~ivm the f101l docUDlCIIlation· to cure tedmical 
det"a:ts ill lhc Ieifer of credit (1486 days); 

(2) with respect to the obli&atioo to establish 
rdll.ncial ISSUIIDCC for post-cJosute care 
(1265.145), on • about lt~ly :1.8, 1992, wileD Ekco 
submilbl a plan for clan clollft (1445 days);-~ 

(3) with JCspccl to die obligatio• 1o demastratc 
f"UIIDCill RSpOmibility fOI' lbinl-pmy daims 
(f Z6S.I47), oo.Maldt 11, 1993, lbe date on whicb 
Ekco rautnitted AHP"s pl8llltee beariug a 1992 
n11a dian a 1988 emctive dale (1675 dlys). 

The cout UleSICXl a penally of $1000 per day for each day 
oa. which £kat us in violllioa. for a tutll of $4,fJ06,000. 
Ullitt!d States v. Bico HOIUeWII~s. lllc., 853 F. Supp. 97S 
(N.D. Ohio 1994). · 

D. Uabllty for Vioht'•g Olllptlou to &blbllsll 
llaaacial ~ I• CMIIft ...._ Pest-
0...-eOue 

F.dro does aot challea&c the dillrict court9
& boldiDB tbat 

it vioWcd both the cODIIellt order and the leplatioos, . 
1126S.l43 IDd 265.145, ia failill& 1o CXJiqJiy wilb ks 
oiJliaatioDs 10 catlblirk f"JmiiCial UIIUIBIICCI for doam: aDd 
poll<kla.R care. Thu, tbe ~- IP!JC&l 
u 10 dac IWo ~-~.of tbe 
~imposed, diiCiiiCd m7&it IV. 

m. u.bllty ro.- Viol,..,. Obliptioa •• Dcmanstnte 
Jlialmdal .......... ,. lor Tllkd-Pa1y Claials 

1be di&lrict court fould tbat Eko'a obliptioD to 
demol1fll'llc fina~~eiaJ n:spomibility foe lllinl-party claims 
IU"'SC from two ialcpeDdcm soura:s: die COIISCD older, by 
wllich Eb:o wambipously ap:al to comply widt 40 
C.P.R. §265.147; m1§265.147 itself. Etm cbdlenges 
both biiiCS for lbe district court'1 holdiag. Our aff".-mamce 
011 cidla' grouDd is suffk:Jmt tc afftrlll the district court's 
fiDding lbat Btco was in violation of an obli&atiOD, UJd 
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thus subjec1 1o civil penalties. We review the district 
court's holdings de novo. 

A. 40 C.F.R. 1265.147 

id 
the cloa'e 1 I 

ci.Oilre is certified~ . cooclllsion wbicb 
l'olows is 1bM wu dJiipled 10 aJIIlply wilh 
I 26S.I47 .mH lbe impouodJaent's fJUI clOIIII'C was 
catified, 8114 vidated its ooliptioo. 

Eko .ueapts 1o aide-step tbe n:quireme.- of I 26.5.147 
by relyin& oo tbc 1984 Hawdws ml Solid WMte 
AnaKtments to tbe :RatA. Pub. L. 98-616 (1984). 
IDclude4 iD tbole arnmlments is the provision codif"led at 
42 U .S.C. t 6925(e). wlich openled m pt .. cutside 
liiiiit oa iolerim •tus. ~ m 1 692S(e), • existing 
laDd. disposal facility would lole iDierim llatUS unless the 
fdigr IIJP)ied for • filial ddamiuatioa rep:d" its 
pcmrit IIi( certified that it wu m CODJJii-=c = all 
lllJUIIIIwater JDODito · _. fmm:ial l.'eiiJ 'biity ~ by No::Lr I. 1985. 1be los~rim 
lfam (LOIS) dewlline. Cougras initialll provided for 
.inlc:rim ltlbU to aUow bazaniOUf. waste facilities to CJpente, 
while liviot the EPA mfficialt time m act om pennit 
applications. As iDiicatrd t, the LOIS unenlment. 
Coagras determiDed iD 1984 that ownen/open10n dtould 

2
1H BJso 51 Peel. Rq. 164~ (1986) (eJI(IIIIiaiac d~ period for 

whic1t. liiiNiity COWftle IIIIISI be pronred). 
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Jll()VC out of this sh\W'l-tenn ataiUS and imt full RCRA · 
caupliance. In 191~. the F.PA issued Interim Status 
Stmdalds for implaDeatalioo. of lite 1984 8IIICIIdmeDI.s. SO 
Fed. ReJ. l8946 (1915). 'Ibclc stiDdards made dear tbat 
the comequcnce of loas of interim scatus was closure of lhe 
fa£ility iD q11estioo. 

Bkco COIIeDdJ dut emly ases CODStruiiJI the LOIS I 
aneadmalt w 111e effccl or a · facilities tiom 
oomplilllce witla lbe fmprial ~ iraneDIS if 
IIIey llmt down by tblt date. Ek£o !lata lblt rer bad ceased 
op:ratiag tile lllrfac:e ~ in 1984. when it 
SICJpped discbargin;J wllle into it, 11 ud tberefore was 
excused from. complianre. We cliupe. 

Tile cues ~elied upon by Etco ae tbole in wli.ch 
o\\Dmloperaton c:omeodcd tllat tlley could 110t certify 
compliance with tbe fimulcial responsibility requRmaD 
prbr to tiJe LOJS deldline because it wa Mnpouible 10 
obtain insunnce coverage wbidl would enable them to do 
so. Tbese cues sugat dllt an O'WD!r/~« wouhloot 
be IDJODm to certify compliance d-dte fioaaeiaJ 
respolllibility ~ kanems if it simply cealled operations 
prioc tc the ~ deldline. Sa lhlitd Slota Y. Clow 
WDt~r Sy1., 701 F. Supp. 134S, 1348 (S.D. Ohio 1988); 
Unii«J Sltlus v. Alkgtm MdDI Pillislli"' OJ. , 696 F. Supp. 
215, l8S (W.O. Mich. 1988); Unital &DIU Y. T & s Bnu.s 
liNI B~ Wolt.t, Inc., 681 F. Supp. 314, 319-20 
(D.S.C .), tf!['d in JMTt tllld YGCIIIed 111 JltiTI on ()ljer 
1rtJIIIIdJ, 86S F.2d lMl (41h Ck'. 1988) (Tab~). None of 
thac c:ua. llowcver, dim:dy coofronts tbe issue posed 
bete, wbcdlu an O'WDU'/operatm DDt nooetbeless satisfy 
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the ftomcial RtpOnsibllity mquimmnts ilnpotal by subpart 
H of Put 265 UDtil f"mal dosuR: of tbc facility in ~lion 
is c:ertificd. MORO..a-, lbe approacb mggesled m tllesc 
cases .is wtolly UDIIIisfactory, as it would operate 10 
~ml thole mtnenioperatOrB wbicb flouted die interim 
&talUS Bl LOIS requiralents ;.:=;ill& dan from 
coqJiyiDg with the fiDMI"ial ~· · tfl requirements 
mil •• closure of a.eir fa:iltties, while Jeaying lbe 
balMJCC of the qulated commuity subject to tbosc 
rapireraent&. 

B. eo.-t Delree 

1)e CODSellt older requilal Etco to •[c]oqJiy with the 
f'UIIIJCill tapODSiiJili1y RqUiranaD /M do.tun! uail 
elosiR bas lleen catifi.Cd, (JUI'1RIUt to 40 C.F.R. 26S.l40 
throuah 26S.Utl.r Etco claims.._*- eiiJIIbasized 
WOlds required il Ollly to ellablish financial MBUrUCes for 
closure am post-cl01111e cue tumaat to I 26:5.143 mel 
I 265.145. respectively, ud that the decree dicl mt ioclude 
die obliption to damosbate .finaacial ~biity for 
lhinl-party claims u set forth iD f 265.147. The =n 

~.Am-t:;L26S.147 .u:a:c!ttm 
~order at ~- We ros:= chat it decs. -

As u inDa1 mau., tbeR is ao qllellion hit tbt 
I 265.147 is a ·r...,.w. rapomibilily n:quiRmem." 

------~ 
- ------ ------
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Coogn:ss tlrc:dM die EPA to prolmlgale regulatiOm 
setting fonll perfonaace staDiardl uecessary to protect 
luam beaab aod llle enviroamed, ill:ludioa standalds 
relatiul to .. ,.,.ncial rcspcJIIIiiJility." .J2 O.S.C. 
I 6924{a)(6). S« .., § 6924(t) (itemiziag types of 
f"nncial tapOIIIibility reQIIilaDeols ~ihle). Section 
26S.l47 is ouc of 111c •rUWICial teq~~~~eme.-· enumerated 
in suiJput H of Title 40, Part 26S. The Pederal Register 
IMDces pc:r1liairw 10 Put 26S't requin:meats refer to 
I 265.147 • a fu.Kid .aponsibility requimneat. ~~52 
Fal. ~- -44.314 (1987); Sl Fed. Rea. 2S,lSO (1986). 
1be OOiiptioa set forda ia I 265.14? ia, by its OWD 
temli..qy, a "fHarrimlelpOIIIibilie:• mquiremcnl, md 
I l6S.l47 expRIII.y is ildudecl by 1be co.sent orda:'s 
rd'erenr.e to CbJse regulaticms found at •40 C.F.R. 
II 265.140 ,,._,It 265.151. • (.Ealpbuis dcd.) 

To accept Fko"a IJ'IIIment. it would be neceJIU)' to 
hold that the wom •ror ~· aepee tte odlerwise plain 
rwanina of tbe ~ • i&Re, and limit &co's duties 
to esalllishiaa "fimntgl ISIUl'IIICe• for closaR ..:1 post
clotUre care~ to If 265.143 aol 265.14~. This 
coutruction 11111lteMMc. Tbc COIIICIIt Older docs not n:fc.
lo die •fiRHrmt lall'aiiCel" mpin:mcnts. but lo lbc 
brolldcr'CIICICJOIY of •fiDVM'i•' n:spoalibi&y n:quin:mc:all, • 
of which f 265.147 clearly is ooe. The pll'til:s CIIICrCd iDto 
tbe caueoc Older COJilanplllin& IIlii tile surface 
illlpouolmclll wCMkl be doled, and~ lbat Etco would 
aJIIIfJIY wilh die fiDucial JapOUibiliiJ nquiraaeiD wllen 
it IUbmiltl:d ita closure plan. By ill &feRnl:e 10 "for 
cloluK, • lbc: COllie• erda' men:ly moorporates the course 
of ICdoa phoned by lbe parties, and IFCd upoa iD the 
very sme ~- ~ IPIIlt_ we m= maeafed wilb m 
balis 4 oa wiKh 10 disturb the district ccut's construction 
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~ Icons of dJe COB:Dt order: Pursuant 10 tbe 
UDambiguous laoguaze of that cmer, Etco was obli&ated to 
comply wilb ll6S.l47. . 

W. Wllelber Diltrid Ceurt Abuled its Discretion In 
Seltillc Aa-t of Pmalty 

Section 3008(1) of the RCRA provides: 

Any penon wllo vioiMa BD • nt of this 
subtitle sllall be liable to the iYm:IS: foe a civil 
peulty in ao allDIDt mt IOes.cccd $25,000 for ach 
IUCb vio18tion. &c:h clay « IUCh violation aball. for 
pulpOICS of this sub6c:ction, c:OIIItituac a 1Cp8Dllc 
violation. 

42 U.S.C. f 69211($). Subeediolt (c) pror-idei tbat a 
violalioo of a CCJIIIP(iiJicc onla: .tso Kalen tbc viobtor 
subject tD a $25,000 pc:r lay fCDIIty. In ~ civil 
paaltia, il is ...,ropnate for tbc CGUt to take iDto aa:OUDt 
lbc aeriousneas of tbc vioblioo md my good fai1h effOIU 
to comply. See 42 u.s.c. f 6928(8)(3). Nwneruus otbcr 
factors ue ~lewnt, iocludiag die bam anued by the 
violatioa, any ccoiiOIJdc beaeflt derived from 
IIOIJCOiqtliaoe, die violator's abilit)' to pi)', the 
pvei'IIIDtm's CODduct, and die clarity of lbe obligation 
mvolwd. United Stalt!S v. Belllleltaa Stul Cmp. , 829 F. 
Supp. 1047, lOSS(N.D.bld. 1W3)(coJ1c:rtingases). Tbe 
assessment of civil peaJties is commitled to die imformed 
discretion of tbe oourt, IOd we aeview ooly for abuse of 
disclelion. United Skiles Y. JriiAwll &u,etuiflll IJIId 
Brake, 49 F.3d 1197. 1205 (6* Cir. 1995) (ciling United 
St«a EPA v. EmiTOIIIIImlo11Vt~~te Control. l~te., 917 F.2d 
327, 33.5 (7lh Cir. 1990). em. dmi«J, 4~ u.s. gJ5 
(1991)). This court will f"md u lbuse of disa'etion whea 
the district aJUit relies on cleuly emoeous fllllings of facl 
or uses aa erroneous leplllaDdard. N~ill!' v. Norris, 

tcrma. 
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888 F.2d 371, 373-74 (6dl Cir. 1989). On appeal, Bwo 
COIIIeOis lbat dw: district aut abused its diScretion in 
giving iosufficimt ~ to wmcrous alleged Ditigaling 
factors, mel ia wmpns.ioB 1 pcualty allegedly 
disproportioJate io that imposed agamst otber RCRA 
violators. We IMidras eadiiiJUIIIall in tum. 

A. Mltlptbla Factors 

In deeenwining whether- the court ga-.e Etco short sllrift 
in its ll'eldiDent of the DIIIICI'OUI aJicgcd mitiplin& factors. 
we rJrSt cx.mue die JIU1POIC of dJe fi•Dial ~ibiity _ 
rqulatioos, wbich is to ~ube the OWDCI"Igpc:rator of a 
baurdoas waste faci&y to clocumc:ollbat it baB IICICilR!Cl the 
n:SOUIUS n:quiRd to cloae .- facililJ in an ~riate 
ml safe IDliiiDCI", llld to pay lbird-pMtJ dUDI lliM may 
arise from its opencioas. 't'llltlalld Chen~. Co. v. United 
SttJtes EPA, 810 F.2d 402, 404 D. I (3d Cir. 1987). Tbe 
liming of dlcse obli&atioiS is c:rili:al. Tile n:BUIIdons 
require lhlt the owuerfoperator ICCIIIe die aecessary fwlls. 
aDd doeumeot that it bls done so, ,;ar to closure. This 
n:qu.in:menl is iDposed 10 mk:e die risk bt i.aslfficicnt 
tu.ds will be avaifable after the facility is IIDI down. wllcn 
the oWJet/opentor _,. DIJt ~ tbe ecouonaic ability or 
illcedive to devote raouRCS to a cleftmct operatioD. See 
Jamllly 47 Ped. Rea. 32274 (1982) (iaterim rules 
reprcliltg bazudous waste treameut, storqe aad disposal 
facilities). SimiiMty, the .... atioas IICt forth specific 
requimnem lepldiDg lbe llltiiiiWr in which the foods ~ 
to be III:CUIM 10 provide the appnJpriale lc¥el of UIUI'UCC 
dill tbe funds will, in fact. be available am ar.eded. ld. 

P.ho's •110 lllnn--110 iuJ.• dl&me, JUUI1'CIIt tJJroucbout this 
l(llled, simply miae1 die IIIMk. Ekco wu requited to 
June secured lbC limdl ud cb:...cm:d Clleir cxiscalce on 
each ~ of each yar in tpeltioo. a C8DIIOt CICIIpe the 
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~of its inaction by poimln& to ics eveswal, and 
Udimely 9 compliaoce. 

We u:e ~ llowever, tbat the di&Crict court gave 
too liUic weipt to the fa IbM Bc:o•.,.•iiUy amptied 
wilh ita dolme md post-4:losure arc obligadoDS on June 
25, 1990, when il.lllbmitfal AIIP's Ieaer of credit; ml 
wilh ils lhhd-pmy daiml obllptions m September 29, 
1992, wileD it Rlbmitled AHP's JUiliiiiee. The caul 
· fomd tilt ledD:al clc:fects cxilled in bodl iDstmmeats. 
leldiq it to ccaiDie die sum per day pellllty for each 
violatim until fioaJ. lbatcmi:Dt. 1k peally iD1plllal for 
lbe period followiDg Ela:o's .....,., CCIIIIpliancc. is 
sipif"-=-, II die time period illvolved aceeds two yean 
for two ViolltioDS, ant fm IDOldhs for 6e thin! violation. 

The EPA lqitimltdy may . lbat fioan:ial 
lapOIISi.bility requirelnalll be -=in tbe numer 
spccif"JCd ia lae quJatiODS, ud m owm:rlope.ndor's faibm: 
to comply with dJOse RqURmeots re:odem it a~bject to the 
imposition m ~- In auessq. dJe seriJusaess d a 
violltioo of this type. however, the COUll shcJJ.W ronsider 
principally whether lbe cldccts lhreillell the anilafKiity of 
the fimls. 00. relevant faaors iD:Iude die vmlat«'s 
.._.to cure lbe defects. wlldber lbere ue impeclimcnts 
to CUR tbalm: outside the Yiohlfor"s direct coatrol, and the 
tin1eliness of the violator's response. 
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whicll it was executed. 5 Ekco documenled tbat secured 
films were available in amOUID lbat were satisfactory to 
Obio EPA. The principal purpose of the regulations thus 
was fulr.lled, _. Eko sllould aot be n:quired to pay lbe 
umc IIDOUat in jJenallies for the period iJUowing ils 
substamial compliance u it must pay f01 the period wkeo 
it wu in complete default. We tbmfom JmiiJid 1D pcrmil 
11M: district coun to m..e"'''ii ·me P!¥! patty to ~ 
itiiOied fOi lbe periods noted above. 

The district court did not abuae its discretion in its 
assessment of Elrco's ~a~~ainin& lllili&adoo claims. Ekco 
coBCCdes tta. the 11110at of its peaally an be bMed on the 
ecoDOIDic lac& piDI::d IIJrouth DOJEOIIIpliance, bul 
collleods that lbe court erred by calculating the 8DIOUDtS 
sa"Ved by Ekco in not Procurin& • letter of credit IDd 
liability insurance coverate. rafler IbiD with refele:nce to 
the costJ tdtimately incuJml by AliP iD procuring a letter 
of amit and in •blniltilts a parantee. Btco, nol AHP, 
was bo8Dd by lbc ~q~~lations and aJIDSCnt order. 1 UDtil 
AIIP stc:pped forwn. Ekoo was requirol to comply wi.tb 
tbe ~plations, and realized cOlt savings by not doing ., 
so. 

5At oral •JUIDID, plaiff'• coun.:lldolowlal&ed M Obio 
EPA tejer:tcd dle hlckdetec! ..--a Olll of a cx.ma daat Etro 
wu llteqJtiDJ to Rduce iM liability m pealtiel for tk yars 
befcR it --tied tk JUirlllll:e. If *iJ is iJideal the U~e, Ohio 
EPA could llave KCqJICd lbe .._.... wbile l'eM'YiJI& llle filbt 10 
cooat ill n:te..:c to tbc iu~~e of pc:lllllda. Ask Ia, Oblo EPA''I 
iDiiHmce • • 1992 cffa:e~ ate ope~ 10 lipificut!y mluce 
lbe lcope of tile ....... 

llw..it.c: Etl:o Yiplmully P•im l1aat AHP w• ll all tilDes 
otJiicllcd 10 Mliafy ill ddauity apa:OICDI. AHP'I oblplioo Is las 
tluln clar from- Wclllllity-.... iR d:c purdlac doc:u..mcotl 
tbelllld\res •• lbe dillrk:t CXNI't 10 foud. 

7. 
We filld ao .:vklc:MiiiJetl'OI" ladle court's co.idcnlioo ef 

pl.tifr1 aped t.U..y GO tb= Q)lt UVWs5 lO J!b:o. 
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B. .AlleaediY Oispnportionate Peullty 

E.koo aDeDdJ lhat tile eowt abused its disclaion in 
imposing a pemlty siamfscaatly biaher lban peaaJties 
imposed against ot1er owaen/aperaton for similar 
violations. 'lbe penalties impow4 ill other ca2a are indeed 
relevant. See SUrli111 v. Vd.riftll Olcm. Corp., 8SS F.2d 
1188, 1207 (6th Cia". 1981) (eiYil dlmagc awards 8 to 40 
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STATEMENT OF SUBJECT MATTER 
AND APPELLATE JURISDICTION 

This is an appeal from a final judgment of the United 
States District Court for the Northern District of Ohio (the 
Honorable Paul R. Matia, J .) imposing a penalty of $4,606,000 
upon appellant Ekco Housewares, Inc. ("Ekco") for violations of 
an administrative consent order issued by the United States 
Environmental Protection Agency ("USEPA") and for violations 
of certain federal and state hazardous waste regulations 
promulgated pursuant to the Resource Conservation and Recovery 
Act, 42 U.S.C. §§ 6901 et seq. ("RCRA"). The District Court 
had subject matter jurisdiction pursuant to 42 U.S.C. § 6928(a) 
and 28 U.S.C. §§ 1331, 1345 and 1355. This Court has appellate 
jurisdiction pursuant to 28 U.S.C. § 1291. 

STATEMENT IN SUPPORT OF ORAL ARGUMENT 

Ekco respectfully requests oral argument of this appeal. 
The District Court imposed the largest penalty ever awarded for 
violations of RCRA's financial assurance regulations, and the case 
presents significant legal issues. Ekco believes that oral argument 
will assist the Court in understanding both those issues and the 
factual record upon which those issues must be decided. 

STATEMENT OF ISSUES 

1) Whether the District Court properly ignored the 
pronouncements of numerous government officials and federal 
courts, all of whom have stated that the liability coverage 
regulations found in 40 C.P.R. § 265.147 are not applicable to 
hazardous waste disposal facilities that did not operate after 
November 8, 1985? 

2) Whether the District Court abused its discretion in 
imposing a penalty almost 670 times higher than any penalty ever 
imposed for violations of the financial documentation regulations 
at issue in this case, when Ekco acted consistently with the advice 
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and interpretations of responsible government officials, when the 
economic benefit obtained from non-compliance was exceedingly 
small, when no harm resulted or was possible from the non
compliance, and when Ekco has diligently undertaken costly 
environmental remediation at its plant to the satisfaction of federal 
and state environmental officials? 

STATEMENT OF THE CASE 

The United States commenced this action on June 22, 
1992. R. 1, Complaint. The complaint contained two claims for 
relief. In the first claim, the Government alleged that Ekco had 
failed to comply with certain financial requirements applicable to 
owners of facilities that treat, store or dispose of hazardous 
wastes. Specifically, the Government claimed that Ekco had failed 
to comply with: 1) 40 C.F.R. § 265.143, and Ohio Admin. Code 
§ 3745-66-43, which require an owner or operator of a "hazardous 
waste facility" to establish financia:l assurances for closure of the 
facility; 2) 40 C.F.R. § 265.145 and Ohio Admin. Code§ 3745-
66-45, which require the owner or operator to establish financial 
assurances for any post-closure care that the facility may require; 
and 3) 40 C.F.R. § 265.147, and Ohio Admin. Code§ 3745-66-

. 47, which require the owner or operator to establish financial 
assurances for claims of third parties arising out of the facility's 
operations. The complaint also alleged that Ekco had violated an 
administrative consent order issued by USEPA ("Consent Order"), 
which required compliance with each of the cited federal 
regulations. 

The complaint sought a civil penalty of up to $25,000 per 
day for each violation of the applicable rules and the Consent 
Order. R. 1, Complaint at 16. The complaint also sought an 
injunction ordering Ekco to comply with the Consent Order and 
the regulations, but that claim was abandoned by the Government, 
which conceded that Ekco was in compliance at the time of trial. 

After discovery was completed, the United States moved 
for partial summary judgment on all liability issues. Ekco also 
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moved for summary judgment with respect to the liability coverage 
requirements, arguing that neither the regulations nor the Consent 
Order required it to maintain liability coverage. 

On September 23, 1993, the District Court issued an 
opinion and order granting the United States' motion in part, and 
denying Ekco's motion in its entirety. R. 44, Summary Judgment 
Opinion. The District Court ruled that Ekco had violated the 
Consent Order as alleged by the Government and had violated the 
underlying regulatory requirement to establish financial assurance 
for closure. The court found disputed issues of fact about whether 
the regulations required Ekco to establish financial responsibility 
for post-closure care and for liability coverage. Those issues, 
along with the amount of any penalty to be paid by Ekco, 
remained for trial. 

Trial occurred from October 19 to October 22, 1993. On 
January 28, 1994, the District Court entered judgment for the 
United States in the amount of $4,606,000, ruling in favor of the 
Government on the remaining liability issues and holding that a 
penalty of $1,000 per day for each violation was appropriate. 

On February 10, 1994, Ekco filed a timely motion to 
. amend the findings of fact and to amend the judgment pursuant to 
Fed. R. Civ. P. 52(b). R. 71. The District Court denied that 
motion on February 25, 1994. R. 74. Ekco filed a timely notice 
of appeal on March 10, 1994. R. 75. 

STATEMENT OF FACTS 

A. EKCO'S SURFACE IMPOUNDMENT. 

Ekco owns and operates a manufacturing plant in 
Massillon, Ohio ("Massillon Plant"). R. 43, Stipulation Nos. 1 
and 2. The Massillon Plant first opened in the 1940s. Since that 
time, except for a brief period during the Korean War, the 
Massillon Plant has manufactured a variety of household products, 
chiefly cookware and bakeware. R. 43, Stipulation No. 3. 
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This case focuses upon a surface impoundment, or lagoon, 
at the Massillon Plant. The surface impoundment was constructed 
in the early 1950s to receive liquid wastes, including 
metal-containing sludges, from various plant operations. R. 43, 
Stipulation No. 6. Due to a change in its production process, 
however, Ekco stopped discharging waste to the surface 
impoundment in 1978. R. 43, Stipulation No. 8. Two years 
later, Ekco resumed use of the surface impoundment. At that 
time, it disposed of a different type of waste there -- non-contact 
cooling water from Ekco's degreasers. That water was pumped 
up from the ground and circulated through pipes outside the 
degreaser as a cooling step in the manufacturing process. The 
enclosed pipes prevented the water from coming into contact with 
materials in the degreaser. After circulating through the pipes, the 
water was discharged into the impoundment. R. 43, Stipulation 
No. 9; Shingleton Testimony, 486:2-19. 

While performing sampling in connection with an 
unrelated environmental permit in 1984, Ekco discovered the 
presence of two chemicals -- trichloroethylene ("TCE") and 
trichloroethane ("TCA") --in the groundwater beneath the plant. 
Ekco immediately reported these findings to the Ohio 
Environmental Protection Agency ("Ohio EPA") and began a 

. program of extensive water and soil sampling under the direction 
of Ohio EPA. Shingleton Testimony, 490:22-493:8. As a result 
of this extensive investigation, the source of the contamination was 
determined to be an abandoned well on the property, near an area 
where there had been several accidental spills in the past. 
Shingleton Testimony, 493:9-16; Eggert Testimony, 301:7-302:2. 

As part of its investigation, Ekco took samples of the 
discharged cooling water in the surface impoundment and 
discovered that it also contained TCA and TCE. Discharge into 
the surface impoundment was immediately halted and the findings 
were reported to Ohio EPA. Shingleton Testimony, 490:22-493:8. 
The 1984 sampling was Ekco's first indication that its discharge 
into the surface impoundment contained hazardous materials. 
Shingleton Testimony, 514:12-515: 17; Averill Testimony, 
223:4-13. 
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B. THE REGULATORY BACKGROUND AND ITS 

IMPACT ON THE SURFACE IMPOUNDMENT. 

1. RCRA Permits And State 
Authorization. 

USEP A has asserted that the water discharged to the 
surface impoundment was hazardous waste, subjecting that 
impoundment to the comprehensive program of hazardous waste 
management established by the Resource Conservation and 
Recovery Act, 42 U.S.C. § 6901 et seq., ("RCRA"). 1 The 
centerpiece of the RCRA program is the requirement that all 
facilities that treat, store, or dispose of hazardous waste ("TSD 
facilities") must obtain a permit from USEPA or from a state that 
USEPA has authorized to issue permits. 42 U.S.C. § 6925. 
States may receive authorization to issue permits if they enact 
hazardous waste regulatory programs that are approved by 
USEPA. 42 U.S.C. § 6926(b). When a state receives 
authorization from USEP A, state law is effective in lieu of federal 
law in that state. /d. RCRA allows USEPA to enforce state 
hazardous waste laws in such a state, but only to the extent that 
the state law's requirements are equivalent to the requirements of 
federal law. See 42 U.S.C. § 6928(a)(2); 40 C.F.R. § 271.1(i). 

The alleged violations at issue in this case occurred 
between August, 1988 and March, 1993. Because Ohio received 
authorization for its hazardous waste program effective June 30, 

1 Ekco disputed that claim in the District Court. The only 
foundation for the Government's argument that the water was 
hazardous waste was an interpretative rule first announced in 
1988. See R. 44, Summary Judgment Opinion at 10 (citing 53 
Fed. Reg. 17586 (May 17, 1988)). The District of Columbia 
Circuit has confirmed that this rule, known as the "contained-in" 
rule, was a new interpretation in 1988, because it significantly 
extended the provisions of earlier rules. Chemical Waste 
Management, Inc. v. EPA, 869 F.2d 1526, 1538 (D.C. Cir. 
1989). 
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1989, federal law was applicable to the period between August, 
1988 and June 29, 1989, with state law applicable afterwards. 
R. 43, Stipulation Nos. 29-30 and 52. The specific regulations at 
issue in this case are the financial assurance regulations. 40 
C.F.R. Part 265, Subpart Hand Ohio Admin. Code§§ 3745-66-
40 through 3745-66-48. Because they are substantively identical, 
we will discuss only the federal regulations in this brief. 

2. Interim Status. 

USEPA's regulations requiring TSD facilities to possess 
permits became effective on November 19, 1980. 45 Fed. Reg. 
33153, 33232 (May 19, 1980). Because it was impossible to issue 
permits for all existing TSD facilities by the effective date of the 
regulations, existing TSDs were permitted to operate with "interim 
status." Facilities could obtain interim status by notifying USEPA 
of their operation and disposal of hazardous waste and submitting 
Part A of a permit application by November 19, 1980. See 
generally 50 Fed. Reg. 38946-38949. Facilities with interim 
status were governed by numerous operating regulations. See 40 
C.F.R. Part 265. Those operating regulations also applied to TSD 
facilities that had neither a permit nor interim status. 40 C.P.R. 
§ 265.1(b). 

3. USEPA's View Of The Applicable 
Regulations. 

Because Ekco had no reason to believe that any hazardous 
materials were in the water that was discharged to the 
impoundment, it did not obtain interim status for the surface 
impoundment by the November 19, 1980 deadline. In June, 1984, 
when it discovered that the non-contact cooling water contained 
TCE and TCA, Ekco stopped all discharges to the surface 
impoundment. R. 43, Stipulation No. 11. 

USEPA believed that the non-contact cooling water 
discharged into the surface impoundment was a hazardous waste, 
even though Ekco did not know that the water contained TCE and 
TCA. Accordingly, US EPA has asserted that the surface 
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impoundment was governed by the interim status regulations, 
which, as noted, above, apply to unpermitted facilities that have 
not received interim status. There are a host of interim status 
regulations applicable to surface impoundments. This case, 
however, deals only with Ekco's alleged violation of the interim 
status financial assurance regulations. Those regulations require 
hazardous waste disposal facilities to obtain sufficient funds to 
accomplish three tasks: 1) closure of the facility in an 
environmentally proper manner after the facility is no longer 
accepting hazardous wastes, 40 C.F.R. § 265.143; 2) post-closure 
care of the facility if any waste will remain on-site after 
implementation of the closure plan, 40 C.F.R. § 265.145; and 
3) liability coverage, to ensure that funds are available to pay the 
claims of third parties for bodily injury and property damage 
arising from the operation of the facility, 40 C.F.R. § 265.147. 
Each of the regulations also requires submission of documents 
showing that the facility's owner or operator has access to the 
necessary funds. In this case, the Government sought massive 
penalties only for Ekco's alleged failure to submit proper 
documents. As discussed below, however, see p. 8 infra, 
sufficient funds always were available to accomplish the tasks 
mandated by the regulations. 

C. THE CONSENT ORDER. 

Upon discovery of the TCE and TCA in the groundwater, 
Ekco undertook extensive groundwater remedial actions in 
cooperation with Ohio EPA, including the installation of an air 
stripper to remove those chemicals from the water. Shingleton 
Testimony, 494:23-496:5. Despite that immediate cooperative 
response, USEPA filed an Administrative Complaint, Findings of 
Violation and Compliance Order, Docket No. V-W-R-87-008 ("the 
Administrative Complaint") on November 5, 1986, alleging that 
Ekco had failed to comply with various interim status requirements 
applicable to the surface impoundment. Plaintiffs Exhibit ("Pl. 
Ex.") 8. One year later, on November4, 1987, Ekco and USEPA 
entered into a Partial Consent Agreement and Order (the "Consent 
Order") in partial resolution of the Administrative Complaint. Pl. 
Ex. 7 at 2. 
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In executing the Consent Order, Ekco did not admit any 
of the violations alleged by USEPA. Id., 1 4. Nevertheless, Ekco 
agreed to undertake additional costly remedial activities at the 
Massillon Plant. The Consent Order required Ekco to submit a 
closure plan for the surface impoundment; to implement the plan 
upon approval; to submit a plan for a groundwater assessment 
program; to implement that plan upon approval; and to enter into 
good faith negotiations with USEP A regarding an extensive study 
known as a RCRA Facility Investigation and Corrective Measures 
Study. Pl. Ex. 7, 1 B. Ekco has fully complied with each of 
these requirements. R. 43, Stipulation Nos. 22-24; Averill 
Testimony, 222:17-24. 

The Consent Order also required Ekco to "[c]omply with 
the financial responsibility requirements for closure until closure 
has been certified, pursuant to 40 C.P.R. § 265.140 through 
265.151." Pl. Ex. 7,, B.S. That provision of the Consent Order 
is at issue in this case. 

D. THE ROLE OF AMERICAN HOME PRODUCTS 

CORPORATION. 

From 1965 until September, 1984, Ekco was a division or 
. a wholly-owned subsidiary of American Home Products 

Corporation ("AHP"). R. 43, Stipulation No. 4. In 1984, AHP 
sold Ekco to the Ekco Group pursuant to a purchase agreement 
dated September 7, 1984. That agreement was amended by letters 
dated February 8, 1985 and October, 1987, and confirmed by a 
letter dated December 19, 1988. Defendant's Exhibits ("Def. 
Exs. ")A; FF. By the terms of that agreement, as amended and 
confirmed, AHP agreed to indemnify and hold Ekco harmless 
from any environmental liability arising prior to the date of sale, 
including RCRA liability associated with the surface impoundment 
at the Massillon Plant. AHP also specifically agreed to undertake 
remediation and closure of the surface impoundment. Def. Exs. 
A; FF. The parties stipulated that AHP always had sufficient 
resources to pay for closure, post-closure care and any claims 
covered by the liability assurance regulations. R. 43, Stipulation 
Nos. 53, 54. 
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E. IMPLEMENTATION OF THE CONSENT ORDER. 

As noted above, there is no dispute that Ekco has complied 
fully with every provision of the Consent Order that requires 
environmental investigation or remediation. R. 43, Stipulation 
Nos. 22-24; Averill Testimony, 222:17-24. In fact, Ekco has 
done far more than comply with , B(7) of the order, which 
requires Ekco to negotiate with USEP A regarding the facility 
investigation and corrective measures study. AHP, on behalf of 
Ekco, completed those studies, which entail a comprehensive 
investigation of environmental conditions at the entire Massillon 
Plant. Byer Testimony, 521:25-522:20. 

AHP, on Ekco's behalf, also has complied fully with the 
Consent Order's requirement that a closure plan be proposed and 
implemented. AHP submitted a proposed closure plan for the 
surface impoundment with an estimated cost of $1,746,000 to 
Ohio EPA on August 12, 1988. Byer Testimony, 523:12-14; Joint 
Ex. 1. The plan proposed stabilizing and solidifying the materials 
in the surface impoundment so that the hazardous components 
would not escape. Ohio EPA was favorably disposed to that 
concept, but desired extensive site-specific testing in order to be 
certain that stabilization would work at the Massillon Plant. 
Therefore, it rejected the plan in January, 1989, but invited Ekco 
and AHP to undertake the necessary tests to determine if 
stabilization would work. Def. Ex. H, Attachment A, , 9. On 
February 2, 1989, Ekco appealed that rejection, and requested an 
administrative hearing, Pl. Ex. 10, but the parties entered into 
good faith settlement negotiations soon after the filing of the 
appeal in the hope of resolving the technical concerns raised by 
Ohio EPA in its disapproval letter. Rucker Testimony, 
610:25-612:1; Def. Ex. EE at 2. 

Ohio EPA's major concern was appropriate stabilization 
of sludge in the surface impoundment, and the agency required 
submission of a treatability study and various other test results 
proving the adequacy of the proposed stabilization. Def. Ex. H, 
Attachment A, , 9. Ohio EPA further required that no treatability 
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study could not be undertaken without its approval of the work 
plan. Byer Testimony, 528:15-530:12. In December, 1989, Ohio 
EPA approved a plan for the treatability study. Byer Testimony, 
530:11-12. AHP's contractor then undertook the treatability 
study, and submitted the results to Ohio EPA in August, 1990. 
Byer Testimony, 530:11-531:19; Def. Ex. I. 

Ten months passed before Ohio EPA responded with 
comments on the results of the treatability study. Def. Ex. J. 
Based on those comments and additional negotiations, AHP 
submitted a revised closure strategy on August 29, 1991, which 
Ohio EPA approved in December, 1991. Byer Testimony, 
535: 11-23; Def. Exs. K; M. Upon approval of the strategy, AHP 
submitted a revised closure plan approximately two months before 
it was due. Byer Testimony, 535:24-536:5. Six months elapsed 
before Ohio EPA commented on that plan. Byer Testimony, 
536:6-11. AHP promptly responded to those comments and 
submitted a revised plan one month later. Def. Ex. 0; Byer 
Testimony, 536:12-537:3. The final plan proposed a "clean 
closure," i.e., a closure in which no hazardous waste would 
remain on-site. Def. Ex. 0. 

On January 25, 1993, Ekco and Ohio EPA entered into a 
. Joint Stipulation and Settlement Agreement whereby Ekco 
dismissed its administrative appeal and request for an adjudication 
hearing and Ohio EPA agreed to approve the revised closure plan. 
In that agreement, Ohio EPA agreed to the exact language of an 
approval letter it would send. Byer Testimony, 537:4-540:23; 
Rucker Testimony, 620:25-621:11; Def. Ex. HH. It took six 
more months for Ohio EPA to send that letter, and the agency 
refused to let AHP implement the;: closure plan until the letter was 
sent.. Def. Ex. U; Byer Testimony, 541:8-542:20. AHP began to 
implement the plan soon after receipt of that letter. Nesbitt 
Testimony, 235:19-21. 

Compliance with the Consent Order's requirements for 
environmental investigations and remediation had cost AHP 
approximately $3.1 million at the time of trial. AHP expected to , 
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spend an additional $1.3 million on those tasks by the end of 
1993. Byer Testimony, 522:16-20, 542:21-543:15. 

F. COMPLIANCE WITII FINANCIAL ASSURANCE 

REQUIREMENTS. 

As noted above, AHP has both the obligation and the 
necessary resources to make the payments required by the 
financial assurance regulations. The Government's current claims 
are based solely upon the alleged inadequacy of Ekco's 
documentation of those clearly established facts. Throughout the 
period at issue, however, Ekco complied with the advice and 
instructions of responsible government officials concerning its 
obligations under the regulation and the Consent Order. 

For example, Ohio EPA had informed Ekco that the 
disapproval of the closure plan meant that Ekco needed to submit 
a new plan and a new cost estimate before submitting financial 
assurance documents for closure and post-closure care. Pl. Ex. 
24; Reierson Testimony, 60:25-61:21. Ekco agreed with that 
view. Reierson Testimony, 61:23-62:11. Nevertheless, in June, 
1990, in a spirit of good faith cooperation, AHP, on behalf of 
Ekco, delivered a letter of credit to Ohio EPA to provide 

. documentation that financial resources for closure and post-closure 
care of the surface impoundment were available. Pl. Ex. 46. 
This occurred almost one full year before Ohio EPA approved the 
result of the treatability study, a study whose results were 
necessary before Ekco and AHP could revise their closure cost 
estimates. Byer Testimony, 525:16-526:21. The face amount of 
the letter of credit was $1.5 million, which was satisfactory to 
Ohio EPA. 2 Reierson Testimony, 70:11-71:1. Since June, 
1990, therefore, $1.5 million has been continuously available to 

2 The estimated cost of the disapproved closure plan was $1.7 
million. The final plan, approved by OEPA, included a closure 
cost estimate of $950,000, well below the $1.5 million Letter of 
Credit. Reierson Testimony, 75: 18-76:9; Def. Ex. 0. 
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Ohio EPA in the unlikely event of a default by both AHP and 
Ekco on the surface impoundment closure. 

Ohio EPA later identified certain technical defects in the 
letter of credit. Those defects were: the absence of a duplicate 
original (with a seal) of a standby trust agreement; the inadvertent 
failure to name Ekco as a beneficiary of the letter of credit, and 
the absence of a letter from Ekco telling Ohio EPA information 
already known to the agency (i.e., Ekco's address, its 
identification number and the fact that Ekco was relying on the 
letter of credit). Pl. Ex. 25; see Def. Ex. DD. None of those 
deficiencies affected the agency's ability to obtain the funds made 
available by the letter of credit. The letter of credit provided that 
the full face amount would be paid to Ohio EPA upon submission 
of a sight draft and a one-sentence letter from the agency stating 
that it was entitled to the money. Pl. Ex. 46. 

The record concerning liability coverage is similar. As 
described in detail below, see pp. 16-18 infra, courts and 
regulatory authorities have declared that compliance with the 
liability coverage requirements was not necessary for facilities like 
Ekco's where disposal had ceased before November, 1985. Thus, 
Ekco and AHP had a reasonable basis for believing that they did 

· not need to document the availability of funds to pay any third 
party claims that might arise from operation of the surface 
impoundment.3 When AHP attempted to submit such 
documentation in 1992, in the hope of resolving the issue for this 
case, Ohio EPA rejected AHP's guarantee because it was 
retroactive to 1988. Pl. Ex. 52; Smith Testimony, 193:20-194:4. 
According to Ohio EPA, therefore, AHP had erred because it tried 
to give third parties too much protection. AHP corrected this 
alleged defect in 1993. Def. Ex. II. 

3 In the ten years since operation of the impoundment ceased, 
no one has asserted such a claim. 
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G. THE DISTRICT COURT'S OPINIONS. 

On September 23, 1993; the District Court ruled on the 
parties' summary judgment motions. It rejected Ekco's argument 
that the non-contact cooling water was not a hazardous waste 
relying upon an EPA rule promulgated in 1988 -- four years after 
the discharges ceased. R. 44, Summary Judgment Opinion at 10. 
See p. 5 note 1 supra. 

The court found that the Consent Order required Ekco to 
comply with financial assurance regulations for closure, post
closure care, and liability coverage. R. 44, Summary Judgment 
Opinion at 7. The District Court also ruled that, apart from the 
Consent Order, Ekco had violated RCRA regulations requiring 
financial assurance for closure. Id. at 7-12. The District Court 
reserved judgment as to whether the RCRA regulations required 
Ekco to comply with financial assurance requirements for post
closure care or liability coverage. /d. at 12-13. 

After trial, on January 28, 1994, the District Court 
adopted United States' proposed Findings of Facts virtually 
verbatim. The court also entered Conclusions of Law and a 
judgment of $4.6 million dollars against Ekco Housewares. The 

· court found that the absence of financial documentation caused or 
threatened environmental harm, R. 67, Findings of Fact Nos. 118, 
139, 161, 164, Conclusion of Law No. 30; that Ekco gained an 
economic benefit of between $434,000 and $614,000 by failing to 
provide the documents, Finding of Fact No. 172, Conclusion of 
Law No. 36; and that the penalty should not be mitigated due to 
Ekco's reliance on government officials. Findings of Fact Nos. 
82-84, 179, 183, 184, Conclusion of Law No. 38. As a result, 
the court imposed a penalty of $1,000 per day per violation. ld. 
Conclusion of Law No. 39. The judgment was based on fmdings 
that Ekco had violated both the Consent Order and RCRA 
regulations for at least 4,606 days: 1,675 days of violations of 
liability coverage regulations, 1 ,486 days of violations of 
requirements to maintain financial assurance for closure; and 
1 ,445 days of violations of obligations to maintain financial 
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assurance for post-closure care.4 Id., Findings of Fact Nos. 61-
64; Conclusions of Law No. 28. 

SUMMARY OF ARGUMENT 

This case is not about environmental pollution, nor is it 
about failure to pay the cost of environmental remediation. On the 
contrary, the evidence is undisputed that AHP, on Ekco's behalf, 
and at a cost of millions of dollars, has cooperated fully with both 
state and federal environmental officials to investigate and to 
remediate the environmental conditions at the Massillon Plant. 

This case is about governmental overreaching. The 
Government sued a company that complied with all its obligations 
to protect the environment and sought millions of dollars in 
penalties only for failure to provide documents. Against the 
background of Ekco's and AHP's full compliance with their 
remedial responsibilities, the District Court's $4.6 million penalty 
is a clear abuse of discretion. That penalty is almost 670 times 
higher than any penalty ever assessed for violations of the financial 
assurance regulations, and this record is devoid of support for 
such a gross departure from precedent. 

Ekco's actions were in complete accord with the advice 
and interpretations of the responsible federal and state officials, as 
well as with the unanimous holdings of the federal courts. 

4 Notwithstanding AHP's submission of the letter of credit for 
closure costs and post-closure care on June 25, 1990, the District 
Court continued the running of penalties for more than two years 
after that date because of the technical deficiencies in the letter of 
credit identified by Ohio EPA. See p. 12 supra. The penalties 
for post closure care ended with Ekco's July, 1992 submission of 
a closure plan that did not require post-closure care. R. 67, 
Finding of Fact No. 62. The penalties for closure ended in 
September, 1992 when the final technicality was resolved to Ohio 
EPA's satisfaction. R. 67, Finding of Fact No. 61. 
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Inexplicably, the District Court found those actions were worthy 
of a multi-million dollar penalty without providing any justification 
for penalizing Ekco for doing what government officials told it to 
do. 

Ekco's failure to provide Ohio EPA with financial 
documents did not (and could not) change several irrefutable facts: 
1) AHP at all times was obligated to complete closure and any 
necessary post-closure care and AHP fulfilled that obligation in 
every respect; 2) AHP at all times was obligated to pay any 
liability claims that may have arisen from the operation of the 
surface impoundment; and 3) AHP had sufficient resources to 
accomplish those tasks. The violations found by the District Court 
involved failures to provide documents, not any failure to arrange 
sufficient funds. No harm resulted or was possible from Ekco's 
failure to provide those documents. 

Nor did Ekco reap the economic windfall postulated by the 
District Court. The undisputed record evidence contradicts the 
speculative theories of the Government's economic expert, leaving 
no doubt that the District Court's economic benefit findings are 
clearly erroneous. 

An abuse of discretion occurs when a District Court 
applies the wrong legal standard, misapplies a correct legal 
standard or relies on clearly erroneous findings of fact. First 
Technology Safety Sys., Inc. v. Depinet, 11 F.3d 641, 647 (6th 
Cir. 1993). This record is replete with such errors and the penalty 
assessment can not stand. 
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ARGUMENT 

I. EKCO WAS NOT REQUIRED TO ESTABLISH 
LIABILITY COVERAGE FOR THE SURFACE 
IMPOUNDMENT. 

More than one third of the District Court's $4.6 million 
penalty was imposed for Ekco's alleged violations of the liability 
coverage requirements found at 40 C.P.R. § 265.147. In 
imposing that penalty, the District Court erred as a matter of law. 
Neither the regulation nor the Consent Order required Ekco to 
furnish documentation of liability coverage. 5 

In 1984, Congress enacted the Hazardous and Solid Waste 
Amendments Act, which made major changes in the RCRA 
enforcement scheme. Facilities that enjoyed interim status were 
required to certify that they were in compliance with certain 
RCRA regulations, including the liability coverage regulations. 42 
U.S.C. § 6925(e). If they failed to do so by November 8, 1985, 
they forfeited interim status· and could not treat, store or dispose 
of hazardous wastes after that date. /d. The November 8, 1985 
deadline became known as the Loss of Interim Status ("LOIS") 
deadline. 

USEPA, the Department of Justice and the federal courts 
subsequently made it clear that facilities that did not treat, store or 
dispose of hazardous waste after the LOIS deadline were not 
required to establish liability coverage after that date. On 
September 25, 1985, US EPA published its policy for 

5 The District Court's ruling is reviewable de novo by this 
Court, since it involves interpretation of the regulations .and the 
Consent Order. Loudermill v. Cleveland Bd. of Educ., 844 F .2d 
304, 308 (6th Cir.), cert. denied, 488 U.S. 941 (1988) (de novo 
review of District Court's legal conclusions); United States v. liT 
Continental Baking Co., 420 U.S. 223, 238 (1975) (consent 
decree). 
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implementing the requirements of the 1984 RCRA Amendments. 
50 Fed. Reg. 38946 (1985). Pursuant to that policy all interim 
status facilities were required, prior to November 8, 1985, either 
(1) to certify compliance with various regulations, including 
financial assurance regulations for liability coverage; or (2) to stop 
operating the hazardous waste facility. 50 Fed. Reg. 38946, 
38949. 

Prior to this litigation, the Government consistently -- and 
successfully -- has represented to several courts that ceasing 
operations before the LOIS deadline was an alternative to 

. furnishing evidence of liability coverage. In United States v. 
Allegan Metal Finishing Co., 696 F. Supp. 275 (W.D. Mich. 
1988), for example, the Government sought penalties for violation 
of RCRA and a prior consent order where the defendant had 
continued to operate a surface impoundment without liability 
coverage after the LOIS deadline. In its Memorandum in 
Opposition To Defendant's Motion For Summary Judgment in that 
case, the Government referenced USEPA's policy statement in the 
Federal Register on September 25, 1985, and said, "Thus, 
Defendant was on notice that it must either obtain the necessary 
insurance or cease the discharge of waste to its on-site lagoons." 
Def. Ex. MM at 10 (emphasis supplied). The court agreed and, 

. indeed, adopted this same language in its opinion. Allegan Metal, 
696 F. Supp. at 285. 

The Government made a similar successful argument in 
United States v. T&S Brass and Bronze Works, 681 F. Supp. 314 
(D.S.C.), aff'd in part and vacated in part on other grounds, 865 
F.2d 1261 (4th Cir. 1988). The defendant argued that it should 
be allowed to continue operating without liability coverage because 
such coverage was impossible to obtain. The Government 
disagreed, arguing that the defendant could have complied with the 
regulations by discontinuing the use of the impoundment before 
the LOIS deadline. The court agreed with the Government and 
imposed a penalty, observing: 

[T]he Court finds that it was not "impossible" for 
T &S to comply with the law. The statute and 
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regulations require that a TSD facility either 
comply with the insurance coverage obligations or 
cease operation of the land disposal unit .... 

The law gave T&S two options: either certify 
compliance with the financial responsibility 
requirements under RCRA or cease using its 
surface impoundment for the treatment, storage, 
and/or disposal of hazardous waste. 

681 F. Supp. at 319-20 (emphasis added). 

Similarly, in United States v. Clow Water Sys., 701 F. 
Supp. 1345 (S.D. Ohio 1988), the court also rejected an 
impossibility defense because "Clow could also have complied 
with the law by discontinuing use of its hazardous waste 
facilities. " ld. at 1348. 

There is no dispute that all disposal into Ekco' s surface 
impoundment ceased in 1984, more than a year before the LOIS 
deadline. R. 43, Stipulation No. 11. According to the 
consistently expressed positions of USEPA, the Department of 

. Justice and the federal courts, Ekco was not required to obtain 
liability coverage after November 8, 1985. 

The District Court never discussed these authorities nor 
did it explain why it chose to disregard them. The court did point 
out that liability coverage regulations existed before November, 
1985 and that facilities with interim status were required to comply 
with them at that time. R. 44, Summary Judgment Opinion at 8. 
That ruling misses the point. As the case law demonstrates, the 
LOIS deadline had the effect of excusing facilities from 
compliance after November 8, 1985 if they shut down by that 
date. Because it is undisputed that Ekco had ceased operating the 
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surface impoundment by that date, the District Court's decision is 
an error of law that must be reversed. 6 

The Consent Order is entirely consistent with the case law 
and the pronouncements of government officials on this issue. It 
requires Ekco to: 

Comply with the financial responsibility 
requirements for closure until closure has been 
certified, pursuant to 40 C.F.R. 265.140 through 
265.151, at the time of submission of the closure 
plan for the surface impoundment pursuant to 
Paragraph B( 1). 

Pl. Ex. 7, B, , 5 (emphasis supplied). 

The quoted language explicitly and unambiguously requires 
Ekco to comply only with financial responsibility requirements 
"for closure." While the order references the entire subpart of the 
regulations dealing with various financial responsibility 
requirements, the phrase "for closure" modifies "financial 

6 In the District Court, the Government advanced an 
alternative argument-- that Ekco stored hazardous waste (i.e., the 
metal-containing sludge) in the surface impoundment after 
November 8, 1985. The District Court correctly rejected that 
argument, finding that the surface impoundment was used for 
disposal, not storage. R. 67, Conclusion of Law No. 10. The 
regulations define "storage" as temporary containment of waste 
before that waste is disposed of elsewhere. 40 C.F.R. § 270.2. 
Ekco used the surface impoundment for permanent disposal of the 
sludge, not temporary containment. R. 23, Epps Declaration, 
Ex. 2 to Ekco's Opposition to Summary Judgment. The surface 
impoundment, therefore, was not a "storage" facility within the 
meaning of the regulations. See McClellan Ecological Seepage 
Situation v. Cheney, 763 F. Supp. 431, 434 (B.D. Cal. 1989); 
see also, Jones v. lnmont Corp., 584 F. Supp. 1425, 1431 (S.D. 
Ohio 1984). 
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responsibility requirements." Thus, Ekco must comply only with 
the requirements for closure that are found within that subpart. 

Ohio EPA agrees with this interpretation of the Consent 
Order. When Ohio EPA's RCRA Enforcement Section Manager 
requested USEP A to initiate this case, he referred to the liability 
coverage requirements, and stated that "these specific requirements 
were not included in the [Consent Order]. "7 Def. Ex. Z. That 
statement was not simply the offhand remark of a disinterested 
observer. Because Ohio's hazardous waste program was 
authorized by USEPA in June, 1989, Ohio EPA's actions have the 
same force and effect as actions taken by USEPA. 42 U.S.C. 
§ 6926(d). Moreover, USEPA and Ohio EPA entered into an 
agreement in July, 1988 whereby Ohio EPA administered various 
hazardous waste compliance matters on behalf of USEPA. Pl. Ex. 
100. Those matters include supervision of Ekco 's compliance with 
the financial responsibility provisions of the Consent Order. 
Averill Testimony, 223:14-224:5. Ohio EPA, therefore, was 
acting as USEPA's agent when it concluded that the Consent 
Order did not require compliance with the liability coverage 
requirements. 

Because neither the Consent Order nor the underlying 
. regulations required Ekco to comply with the liability coverage 
requirements, the District Court's judgment imposing penalties for 
violations of th~se requirements should be reversed. 

7 The letter refers to a Consent Agreement and Final Order, 
or CAFO. It is clear from the context of the letter, and was 
confirmed by a Government witness at trial, that "CAFO" refers 
to the Consent Order. Def. Ex. Z; Reierson Testimony, 78:2-13. 
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II. THE DISTRICT COURT ABUSED ITS DISCRETION 
BY IMPOSING ON EKCO A PENALTY GROSSLY 
IN EXCESS OF ANY PENAL TV FOR ANY SIMILAR 
VIOLATION. 

The District Court imposed the $4.6 million penalty in this 
case without even considering penalties awarded for similar 
violations. As a result, Ekco is subject to a penalty hundreds of 
times higher than any other similarly situated defendant has paid. 
The record contains no justification for singling out Ekco in this 
manner, especially when Ekco has cooperated in remediating 
environmental conditions to a far greater extent and at a far 
greater cost than any other defendant in a financial assurance case. 

In determining whether trial courts have abused their 
discretion in awarding damages, this Court routinely compares the 
award under review with awards in similar cases.8 "When 
considering whether an award is so excessive, this Court considers 
other awards in other cases, as well as the nature and extent of the 
injuries." Sterling v. Ve/sico/ Chern. Corp., 855 F .2d 1188, 1207 
(6th Cir. 1988). Similarly, the Fifth Circuit, in assessing whether 
a district court abused its discretion in awarding excessive 
damages, has held: 

Although our determination is, by its nature, 
subjective, we do conduct our analysis within an 
objective frame of reference: damage awards in 
similar cases .... Therefore, when we review a 
damage award, our first task is to examine 
damage awards in analogous cases, setting an 
objective frame of reference for our inquiry. 

8 Because the assessment of a civil penalty under RCRA is 
committed to the informed discretion of the court, T&S Brass, 681 
F. Supp. at 322, the District Court's penalty assessment should be 
reviewed for abuse of discretion. United States v. Reader's Digest 
Ass'n, 662 F.2d 955, 965-969 (3d Cir. 1981), cert. denied, 455 
u.s. 908 (1982). 

. I 

I 
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Wheat v. United States, 860 F.2d 1256, 1259-60 (5th Cir. 1988) 
(citations omitted). This "common sense" approach, id., has been 
used by this Court in reviewing civil penalty awards. See, e.g., 
Baumgardner v. Secretary, HUD, 960 F.2d 572, 583 (6th Cir. 
1992) ($4,000 penalty held to be "excessive, unjust, and 
improper" in comparison with other Fair Housing Act penalties; 
penalty reduced to $1500). See also United States v. Production 
Plated Plastics, 35 ERC 1517 (W.O. Mich. 1992), R. 40, Ex. 2 
(district court compared the violations in the case before it to those 
in other environmental cases to assess a $1.5 million-penalty 
where defendant had violated both numerous environmental 
regulations and a court order requiring compliance). 

In this case, the District Court made no comparison to 
awards in similar cases. Such a comparison reveals that the $4.6 
million penalty in this case is grossly excessive and unjust. Prior 
to the District Court's decision, the highest penalty ever assessed 
for violations of RCRA financial assurance requirements was 
$6,900. In the Matter of Marley Cooling Tower, Inc., RCRA-09-
88-008 (Nov. 30, 1989).9 The district court here assessed a 
penalty of more than $4.6 million-- an amount almost 670 times 
higher than the penalty in Marley. 

Other financial assurance violations have resulted in 
similar penalties. See, e.g., R. 40, Ex. 4, In re Frit Indus., 
RCRA-VI-415-H (Aug. 5, 1985) (financial assurance penalty of 

9 A $16,000 penalty was at issue in United States v. Allegan 
Metal Finishing Co., 696 F. Supp. 275 (W.O. Mich. 1988). In 
that case, however, defendants had agreed to pay a $16,000 
penalty as part of a settlement with the government for several 
violations, including failure to comply with financial assurance 
requirements. The agreement provided that if defendants came 
into compliance with all requirements of the agreement within 90 
days, that penalty would be reduced to $3000. The court 
determined that compliance had not been achieved within the 90 
day time frame; accordingly, the agreed-upon $16,000penalty was 
due. 
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$1,200 for four years of violations); R. 40, Ex. 7, In the Matter 
of Webbcraft, Inc., RCRA-V1-446-H (July 23, ·1985) (financial 
assurance penalty of $1,500); R. 40, Ex. 12, In the Matter of 
Landfill, Inc., RCRA-1V-85-62-R (Sept. 16, 1986), appeal 
granted in part and denied in part, Appeal No. 86-8 (Nov. 30, 
1990), R. 40, Ex. 12, (financial assurance penalty of $1 ,900); In 
the Matter of Aero Plating Works, Inc., RCRA No. 
V-W-84-R-071-P (February 13, 1986) (financial assurance penalty 
of $3,000 for at least four years of violations); R. 40, Ex. 10. In 
the Matter of Gordon Redd Lumber Co., RCRA-88-01-R (May 30, 
1991), remanded, Appeal No. 91-4 (June 9, 1994) ($1000 penalty 
for failure to comply with financial assurance provisions for 
closure). The District Court provided no basis for distinguishing 
any of these cases. 

This Court's decision in Sterling provides guidance in 
evaluating the huge difference between the penalties awarded in 
other cases and the District Court's $4.6 million penalty. In 
Sterling, this Court reviewed damage awards ranging between 
$50,000 and $250,000 to compensate plaintiffs for fear of 
contracting cancer due to exposure to chemicals over a number of 
years. The Court observed that in a previous case addressing that 
issue, the plaintiffs were awarded $6,000 each for eight months' 

. exposure. This Court found that the discrepancy between the two 
awards "shock[ed] the judicial conscience" and reduced the awards 
to $9,000 per year of exposure for each plaintiff. 855 F.2d at 
1207. 10 If the deviations in Sterling "shock[ed] the judicial 
conscience," and, therefore, constituted an abuse of discretion, 
there can be no question that the astronomical deviation here also 
is an abuse of discretion that must be reversed. 

10 One plaintiffs judgment was reduced from $250,000 to 
$27,000. Another plaintiffs $250,000 judgment was reduced to 
$18,000. The other three plaintiffs had obtained judgments of 
$100,000, $75,000 and $50,000. This Court reduced those 
judgments to $54,000, $72,000 and $36,000, respectively. 
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While there have been RCRA enforcement cases with 
penalties in six and seven figures, defendants' violations in those 
cases involved willful and wanton conduct that caused substantial 
environmental harm. Those actions are a far cry from a failure to 
provide USEPA with financial documentation. For example, in 
United States v. Bethlehem Steel Corp., 829 F. Supp. 1047 (N.D. 
Ind. 1993), defendants were assessed a penalty of six million 
dollars for nearly seven years of violations including: (1) injection 
of millions of gallons of hazardous waste into the earth's surface 
to avoid having to pay to ship the waste off-site; (2) failure to 
comply with groundwater monitoring requirements; (3) failure to 
have adequate security measures at an on-site landfill; (4) failure 
to install a run-on control system; (5) failure to submit a 
preliminary assessment plan; (6) failure to submit a remedial 
investigation report; (7) failure to submit a corrective action plan; 
(8) failure to comply with closure regulations; (9) failure to 
comply or initiate compliance with permits since 1985; and ( 1 0) 
failure to submit a permit application. Those violations all were 
found in addition to financial responsibility violations, and they 
clearly formed the basis of the imposition of such a large 
penalty." 

11 See also United States v. Environmental Waste Control, 710 
F. Supp. 1172 (N.D. Ind. 1989) ($2,778,000 fme for more than 
three years of violations including inadequate groundwater 
monitoring, illegal operation of a landfill, falsification of a 
certificate of compliance, placing hazardous waste in unlined cells, 
and other violations), aff'd, 917 F.2d 327 (7th Cir. 1990); United 
States v. Production Plated Plastics, 35 ERC 1517 (W.D. Mich. 
1992), R. 40, Ex. 2, ($1.5 million dollar fine for violations 
spanning several years including discharging hazardous waste into 
unlined surface impoundments, failure to submit closure or 
post-closure plans, illegally operating waste piles, and failure to 
complete closure; defendants also violated the provisions of a 
Revised Order of Permanent Injunction requiring them to complete 
closure, and to undertake remediation, as well as to comply with 
financial assurance requirements). 
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As this Court has stated in another context, "there must be 
appellate supervision of the amount of . . . awards by district 
courts, and in appropriate cases reductions in awards may well be 
justified even when the amount in controversy does not necessarily 
'shock the conscience,' but rather leaves us with 'the definite and 
firm conviction that a mistake has been committed' resulting in 
plain injustice." Neyer v. United States, 845 F.2d 641, 645 (6th 
Cir. 1988)!2 This is such a case. If any penalty is to be 
assessed, there is no basis in fact or in law for it to exceed the 
penalties awarded for similar violations. Indeed, any distinction 
between this case and any other financial assurance case favors 
reducing whatever penalty might be awarded to a level below the 
awards in other cases. No case presents as strong a record of 
mitigating factors as this one. As discussed in Part III below, 
Ekco acted in conformance with the specific advice of government 
regulators. Moreover, any economic benefit obtained from failure 
to furnish the documents demanded by Ohio EPA was minuscule, 
and the failure to furnish the documents caused no environmental 
harm whatsoever. The District Court's penalty does not serve the 
goal of meaningful deterrence.. Instead, it unfairly punishes a 
company that successfully has undertaken significant 
environmental remediation. 

·III. THE MITIGATING FACTORS ESTABLISHED BY 
THE RECORD (AND IGNORED BY THE DISTRICT 
COURT) WARRANT, AT MOST, A PENALTY 
SIMILAR TO THOSE AWARDED IN OTHER 
CASES. 

A. EKCO'S ACTIONS WERE CONSISTENT WITII 
ADVICE AND INTERPRETATIONS OF THE 
REGULATIONS BY GoVERNMENT OFFICIALS. 

In its summary judgment opinion, the District Court held 
that representations made by government officials "are to be 

12 Neyer involved review of an award for pain and suffering 
and loss of consortium in a Federal Tort Claims Act case. 
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considered as mitigating circumstances when assessing damages." 
R. 44, Summary Judgment Opinion at 12. The Court also ruled 
that "Ekco, like any other litigant, is entitled to mount a good
faith challenge to the applicability of rules and regulations." 
R. 67, Conclusion of Law No. 26. 13 In evaluating the evidence, 
however, the District Court failed to apply these fundamental 
principles. Ekco's belief that it was not violating the regulations 
was shared in large part by the regulators and the federal courts. 
Ekco should not be punished for doing what the authorities 
deemed to be lawful. 

1. Ekco's Interpretation Of The Liability 
Coverage Regulations Was Identical To 
That Of The Federal Courts and 
Federal And State Officials. 

Ekco already has demonstrated that the liability coverage 
regulations were inapplicable because Ekco did not operate the 
surface impoundment after the LOIS deadline. If this Court 
agrees, there is no need to consider the appropriate penalty for 
Ekco's non-compliance with those regulations. If this Court 
disagrees, however, the statements of USEPA, the Department of 
Justice and Ohio EPA, as well as the holdings of the T&S, Allegen 
and Clow cases constitute overwhelming (and unrebutted) evidence 
that Ekco 's interpretation of the regulations and the Consent Order 
was reasonable and was adopted in good faith. 14 Nevertheless, 

13 Those legal principles are indisputably correct. See, e.g., 
Connecticut Fund for Environment v. Upjohn Co., 660 F. Supp. 
1397, 1412 (D. Conn. 1987) (no person should. be unfairly 
penalized for conduct · when it reasonably relied on the 
government); In the Matter of Landfill, Inc., RCRA-IV-88-62-R 
(Sept. 16, 1986) (same). See also Heckler v. Community Health 
Servs., 467 U.S. 51, 61 n.13 (1984). 

14 The recent decision of EPA's Environmental Appeals Board 
in In re Gordon Redd Lumber Co., Appeal No. 91-4 (June 9, 

(continued ... ) 
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the District Court imposed a penalty of $1,675,000 despite the fact 
that Ekco acted in accordance with that reasonable good faith 
interpretation. SeeR. 67, Finding of Fact No. 63, Conclusion of 
Law No. 39. The District Court never discussed the views of the 
regulators and the courts who agreed with Ekco·, nor did it attempt 
to reconcile its penalty assessment with its legal conclusion that the 
penalty should be mitigated based upon advice received from 
government officials. 

Ekco should not be penalized for acting in a manner 
consistent with the considered legal interpretations of the numerous 
federal and state officials who believed that neither the regulations 
nor the Consent Order required compliance with the liability 
coverage regulations. q. United States v. Winchester Mun. 
Utils., 944 F.2d 301, 306 (6th Cir. 1991) (in an Equal Access to 
JustiCe Act case, the Government's position is "substantially 
justified" if it has been adopted by other courts). 

2. Ekco Was Instructed By Ohio EPA To 
Revise Its Closure Cost Estimates 
Before Submitting Financial Assurance 
For Closure And Post-Closure Care. 

As noted above, Ohio EPA disapproved Ekco's August, 
1988 closure plan in January, 1989. Both Ohio EPA and Ekco 
recognized that the disapproval of the plan had a significant impact 
upon Ekco's obligation to establish financial assurance for closure 
and post-closure care because the disapproval letter required Ekco 
and AHP to submit a new plan, which would have a new cost 
estimate. On September 22, 1989, Ms. Carolyn Reierson, the 
Ohio EPA official in charge of monitoring Ekco's financial 

14
( ••• continued) 

1994) rejecting on the merits an interpretation of the LOIS 
provisions similar to Ekco's does not detract from this conclusion. 
A decision rendered in 1994 has no bearing on whether Ekco's 
conduct from 1988 to 1993 was reasonable, particularly when 
every decision extant during that period supported Ekco. · 
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assurance compliance, wrote to Ekco and explained that Ekco 
should establish financial assurance only after it had revised its 
estimate of the cost of closure: 

I note that the August, 1988 closure plan for the 
facility was disapproved by Ohio EPA, effective 
February 6, 1989. This plan included a 
$999,700.00 closure cost estimate and a 
$747,000.00 post-closure cost estimate. 
Consequently, estimates must be revised, pursuant 
to OAC rules 3745-66-42 and 3745-66-44, before 
Ekco Housewares, Massillon Works establishes a 
financial assurance mechanism(s) for closure and 
post-closure care, pursuant to OAC rules 
3745-66-43 and 3745-66-45. 

Pl. Ex. 24 (emphasis supplied). Ms. Reierson testified for the 
Government and was quite specific on this point -- Ekco had to 
revise the cost estimate before any financial assurance would be 
acceptable under the regulations. Reierson Testimony, 61:16-21. 
Ms. Reierson testified that she was aware that Ekco shared this 
view, Reierson Testimony, 62:5-11, and the District Court found 
that Ms. Reierson's advice on this point was "accurate. " 15 

R. 67, Finding of Fact No. 68. 

As Ms. Reierson testified, revision of the cost estimate 
could not occur until Ekco knew what method of closure would be 
acceptable under the regulations. Reierson Testimony, 
57:25-58:10. She also conceded that after the August, 1988 
closure plan had been rejected, it was uncertain how the 

15 The District Court's ruling is fully consistent with the 
regulations. Both federal and Ohio financial assurance regulations 
require a "detailed written estimate, in current dollars, of the cost 
of closing the facility [and the annual cost of post-closure 
monitoring and maintenance] in accordance with" all applicable 
regulations. 40 C.P.R. §§ 265.142, 144 and Ohio Admin. Code 
§§ 3745-66-42, 44. 
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impoundment would be closed and that many issues needed 
resolution before a cost estimate of any kind could be developed. 
Reierson Testimony, 64:17-65:12. Ohio EPA required Ekco to 
undertake significant additional work, including a lengthy 
treatability study, in order to resolve those issues. Def. Ex. H. 
Ekco was unable, therefore, to develop a closure cost estimate 
until that additional work had been performed and those issues had 
been resolved. Def. Ex. H; Byer Testimony, 526:6-21. 

While the Government contended below that Ekco should 
have used the $1.7 million cost estimate from the disapproved plan 
as the basis for financial assurance for closure and post-closure 
care, it can point to no regulation requiring this. Indeed, the $1.7 
million estimate is the very estimate that Ms. Reierson instructed 
Ekco to revise. Moreover, the regulations require that an estimate 
be for closure in compliance with law. 40 C.F.R. §§ 265.142, 
144. A rejected plan, by definition, does not meet that 
requirement. 

Ms. Reierson admitted that the Ohio regulations do not 
require financial assurance to be posted in the amount specified in 
a disapproved plan; in fact, she testified that the regulations do not 
address how financial assurance should be established after a plan 

. has been disapproved but before a new plan is submitted. 
Reierson Testimony, 93:14-22. Although Ms. Reierson had 
numerous conversations with Ekco's representatives, she never 
retracted her statement in the letter nor did she advise Ekco how 
to submit financial assurance before revision of the plan and the 
cost estimate. 16 

16 While Ms. Reierson's successor, Ms. Smith, expressed the 
view that the old cost estimate could be used to establish financial 
assurance, she first communicated that concept -- which flies 
directly in the face of Ms. Reierson's instructions -- to Ekco in 
December 1992, two and a half years after Ekco established 
financial assurance. Pl. Ex. 52. See Smith Testimony, 197:22-
198:22. 
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The District Court, despite finding that Ms. Reierson's 
instruction that estimates must be revised prior to submission of 
financial assurance was "accurate," R. 67, Finding of Fact No. 
68, also found Ekco's claim that it needed to develop a new 
closure plan in order to revise those estimates was "without 
basis." R. 67, Finding of Fact No. 46. The District Court 
considered testimony by Ekco's consultant, ML Byer, that he had 
developed cost estimates for performing the treatability studies and 
other required investigations. The court found that AHP and Ekco 
could have developed a cost estimate for closure prior to 
developing the closure plan itself because the estimates for the 
preliminary work were available. R. 67, Findings of Fact Nos. 
74, 75, 76. Those findings are clearly erroneous. The 
consultant's estimates were estimates for performing the work 
required by Ohio EPA before Ekco could propose a new closure 
plan. They were not estimates of the cost of closing the 
impoundment. Such estimates had to await the outcome of the 
treatability studies in order to determine what treatment methods, 
if any, would be acceptable to Ohio EPA. Byer Testimony, 
526:6-21. 17 

This situation was comparable to a person who brings a 
broken television set in for repair and is told the shop charges $50 

. to do a repair estimate. Upon leaving the repair shop, the 
. customer knows that it will cost $50 to find out what is wrong 
with the television, but has no idea what it will cost to repair the 
television. Similarly, the consultant provided estimates for 
performing the treatability study and other work required by Ohio 
EPA, but those estimates had no bearing at all on what it would 

17 The treatability studies evaluated the effectiveness of six 
different treatment methods. Byer Testimony, 530:23-531:10; 
Def. Ex. I. After evaluating the results for ten months, Ohio EPA 
decided that four of the methods were acceptable. Those methods 
then became the cornerstone of a number of closure options. Def. 
Ex. L. Ohio EPA's approval of the four treatment methods 
occurred in June, 1991, a year after Ekco submitted the $1.5 
million letter of credit to Ohio EPA. Def. Ex. J. 
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cost to perform the closure. The cost of closure would be known 
only when the preliminary work had been completed and Ohio 
EPA had passed on the adequacy of that work. 

As with liability coverage, Ekco's actions were consistent 
with advice from government officials, and the District Court 
abused its discretion in determining that any penalty for violation 
of the financial assurance regulations was appropriate. 

B. THE DISTRICT COURT'S FINDINGS As To 
EKCO'S ECONOMIC BENEFIT ARE CLEARLY 
ERRONEOUS. 

A critical factor in the District Court's imposition of the 
$4.6 million penalty was its finding of fact that Ekco realized an 
economic benefit of between $434,000 and $614,000 from its 
failure to comply with financial assurance requirements for 
closure, post-closure care and liability coverage. R. 67, Findings 
of Fact Nos. 168-172, See also Conclusions of Law Nos. 25, 26, 
36. That finding was clearly erroneous. 18 

The only evidence presented by the Government 
concerning economic benefit was the testimony of its expert 

. witness, Gail Coad. 19 The Supreme Court's opinion in Brooke 
Group v. Brown & Williamson, 113 S. Ct. 2578 (1993) establishes 

18 Fed. R. Civ. P. 52(a) requires this Court to set aside 
findings of fact that are clearly erroneous. A factual finding is 
clearly erroneous when "although there is evidence to support it, 
the reviewing court on the entire evidence is left with the definite 
and firm conviction that a mistake has been committed." 
Anderson v. City of Bessemer City, 470 U.S. 564, 573 (1985) 
(quoting United States v. United States Gypsum Co., 333 U.S. 
364, 395 (1948)). 

19 The transcript incorrectly spells Ms. Coad's name as 
"Coag." 
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the principles that should guide this Court's review of that 
testimony: 

When an expert opinion is not supported by 
sufficient facts to validate it in the eyes of the 
law, or when indisputable record facts contradict 
or otherwise render the opinion unreasonable, it 
cannot support a jury's verdict. . . . Expert 
testimony is useful as a guide to interpreting 
market facts, but it is not a substitute for them. 

/d. at 2598 (citations omitted). Because Ms. Coad's testimony 
was based upon factual assumptions that were contrary to 
stipulated facts and upon mere speculation in areas in which she 
concededly possessed no expertise, Brooke Group requires that it 
be given no weight. Accordingly, the District Court's findings of 
fact based on that testimony must be set aside. 

1. The Uncontradicted Evidence Shows 
That The Econorrrlc Benefit For 
Noncompliance With The Closure And 
Post-Closure Care Regulations Was 
Approximately $3,325. 

The District Court relied on Ms. Coact's testimony to find 
that Ekco's economic benefit from not providing financial 
documentation for closure and post-closure care was approximately 
$75,000. R. 67, Finding of Fact No. 168; Pl. Ex. 109(a),(b). 
Coad Testimony, 335:4-15. Ms. Coad recognized that the 
applicable regulations afforded Ekco a variety of methods for 
compliance. Coad Testimony, 330:7-13; 381:8-23; Pl. Ex. 
109(c),(d). She testified that the proper method for determining 
Ekco's economic benefit was to choose the least expensive method 
of compliance and to calculate the amount that would have been 
spent if Ekco used that method. She then adjusted that amount to 
account for the effects of income tax and the time value of money. 
Coad Testimony, 365: 12-366:3; 376:9-22; Pl. Ex. 109(a). 
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Ms. Coad testified that a letter of credit pursuant to 40 
C.F.R. §§ 265.143(c), and 145(c) would have been the least costly 
method of compliance with the closure and post-closure care 
regulations. Ms. Coad did not know the cost of the letter.of credit 
that AHP actually obtained. Coad Testimony, 366:22-367:2. 
Instead, basing her calculations on the estimated cost of the 
disapproved closure plan, $1,746,700, she opined that a letter of 
credit would have cost approximately two percent of that sum, or 
$34,934, per year. Coad Testimony, 336:13-337:20; Pl. Ex. 
109(a). After Ms. Coad had testified, however, the Government 
stipulated that the actual cost of obtaining the $1.5 million letter 
of credit that satisfied Ohio EPA was $1900 per year and that the 
bank's charge for that letter of credit was not the two percent 
theorized by Ms. Coad, but merely one eighth of one percent. 
Transcript 482:9-484:17. 20 Ms. Coact's theories, therefore, are 
of no value in the face of these undisputed record facts. 

As this Court has said, "[A]n expert [must] ground his 
opinion on reliable data rather than pure speculation." Coal 
Resources, Inc. v. Gulf & Western Indus., 865 F.2d 761, 772 n.4 
(6th Cir. 1989) (citations and internal quotations omitted). The 
"reliable data" proves that Ms. Coact's opinion about what a letter 
of credit would have cost was wrong. The District Court used 

. Ms. Coact's unsupported opinion as a "substitute" for actual 
"market facts" in direct violation of the Supreme Court's 
admonition. See Brooke Group, 113 S. Ct. at 2598. 
Consequently, the finding that Ekco earned a $75,000 economic 
benefit from not obtaining a letter of credit must be set aside. 
Because a $1,900 annual charge is equivalent to $158.33 per 
month, Ekco and AHP saved approximately $3,325 by purchasing 

20 Ms. Coad herself acknowledged that a variety of factors go 
into determining the charge for a letter of credit, Coad Testimony, 
366:5-11, but nowhere did she indicate whether or how she took 
those factors into account. She admitted that there is a range of 
charges for letters of credit, id., and testified that she was "sure" 
that some banks charged less than two percent for issuing letters 
of credit. Coad Testimony, 366:12-14. 
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the letter of credit in May, 1990 rather than twenty-one months 
earlier in August, 1988.21 

2. There Was No Competent Evidence 
That Ekco Realized Any Economic 
Benefit From Not Establishing Liability 
Coverage In The Manner Prescribed By 
The Regulations. 

The District Court also relied upon Ms. Coad' s testimony 
.in finding that Ekco realized an economic benefit of between 
approximately $359,000 and $539,000 from not establishing 
liability coverage in the manner prescribed by the regulation. 
R. 67, Finding of Fact No. 169. See Coad Testimony, 351:12-21; 
Pl. Ex. 109(e)-(h). Ms. Coad's calculation of those amounts 
contradicted her own methodology and relied upon sheer 
speculation in areas in which she claimed no expertise. 

Ms. Coad chose liability insurance pursuant to 40 C.F.R. 
§ 265.147(a)(l) and (b)(l) as the least expensive method by which 
Ekco could have complied with the liability coverage regulations. 
Coad Testimony, 381:8-382:10. She completely ignored the 
method Ekco actually used to demonstrate sufficient liability 

. coverage -- a corporate guarantee from AHP, an entity with whom 
it had a substantial business relationship. Ohio EPA determined 

21 Ms. Coad and the District Court made an additional error 
in calculating the duration of any economic benefit to AHP or 
Ekco. Ms. Coad assumed that the duration of any economic 
benefit was from August 1988 until November 1990. Coad 
Testimony, 328:9-18; Pl. Ex. 109(c). She conceded, however, 
that the economic benefit would end when AHP or Ekco no longer ~ 
had use of the money required to come into compliance. Coad 
Testimony, 373:2-14, 375:18-24. The letter of credit was paid in 
full by no later than May, 1990, and no economic benefit could 
have been derived after that date. Id. at 371:3-24; Pl. Ex. 46. 
Ms. Coad's calculations, therefore, once again fail to be grounded 
in fact. 
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that Ekco has a substantial business relationship with AHP 
precisely because AHP is obligated to indemnify Ekco for all the 
claims described in the liability requirements. Smith Testimony, 
185:19-189:2; Def. Ex. FF. Moreover, the Government stipulated 
that AHP always had sufficient financial resources to satisfy the 
liability coverage requirements. R. 43, Stipulation No. 54. Thus, 
a guarantee from AHP always was available to Ekco at no cost, 
and would have satisfied the liability coverage requirements for 
virtually the entire period of violation found by the District 
Court.22 Ms. Coad's refusal to consider the availability of such 
a guarantee contradicted her own methodology, which required use 
of the lowest cost method of compliance. 

Even if this Court overlooks Ms. Coad's failure to follow 
her own methodology, the District Court's findings on this issue 
should be set aside. The foundation of Ms. Coad's calculations 
concerning liability coverage was her belief that an insurance 
policy would have cost Ekco between $100,000 and $150,000 per 
year. Ms. Co ad testified that conversations with insurance agents 
were the source of that belief, id. at 352:12-14; 391:15-20; Pl. 
Ex. 109(f), and gave the following explanation for her selection of 
the amount used in her calculations: 

The fact is in the end the only way you really find 
out [what this type of insurance will cost] is to 
have the assessment and all the evaluations that 
these agents go through which have a list of 

22 The regulations permitting use of third party guarantee 
were promulgated in September, 1988, with an October 3, 1988 
effective date. See 53 Fed. Reg. 33938 (1988); 40 C.F.R. 
265.147. Ohio's program was authorized by EPA in June, 1989, 
but Ohio's regulations did not permit use of third party guarantees 
until June, 1990. Nevertheless, Ms. Coad testified that the 
authorities were willing to permit use of guarantees in Ohio even 
though the regulations did not specifically authorize them. Coad 
Testimony, 389:19-390:12. Thus, a guarantee from AHP was an 
available means of compliance for Ekco from late 1988 forward. 
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criteria that are about ten or twenty items long 
and they rate the facility. And then they crank it 
into there [sic] computer and come up with a 
premium proposal for the facility. And I just 
didn 't have that kind of capability in front of me. 

Coad Testimony, 352:15-23 (emphasis added). In short, Ms. 
Coad had no idea what insurance would cost. Even the insurance 
agents, on whom she relied, could not give her an estimate 
without a computer analysis of a large number of criteria. 

Ms. Coad testified that she recalled from her conversations 
with the agents at least eleven different factors that had to be 
evaluated in the process of establishing a premium: 1) a full 
review of the company's manufacturing process; 2) the types of 
environmental waste generated; 3) the history of environmental 
violations; 4) risk assessments; 5) existing waste treatment 
facilities; 6) location; 7) proximity of businesses, schools, and 
houses; 8) geology; 9) financial condition of the property; 10) the 
amount of the policy; and 11) potential for migration. Id. at 
353:5-22; 392:6-394:15. Ms. Coad admitted that she does not 
have the expertise to evaluate those factors, id. at 394:20-22, and 
there is no evidence that anyone evaluated them in order to come 

. up with a premium or even a range of premiums. Accordingly, 
there is no reliable evidence that the cost of insurance would have 
been in the $100,000-150,000 range theorized by Ms. Coad. 

Because a no-cost guarantee from AHP always was 
available to Ekco and because the Government's expert had no 
basis for her speculation about insurance premiums, there is no 
evidentiary support for the District Court's findings on the 
economic benefit supposedly obtained by Ekco from not 
purchasing insurance. 

C. THE DISTRICT COURT ERRED IN ASSESSING 
HARM FROM THE ALLEGED VIOLATIONS. 

In assessing the harm or potential for harm from Ekco's 
alleged violations of the financial assurance requirements, the 
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District Court made a host of factual findings and conclusions of 
law, which can be grouped into two general areas: alleged harm 
from failure to provide the financial documentation for closure, 
post-closure, and liability coverage, R. 67, Conclusions of Law 
Nos. 30-32; and alleged harm from hazardous substances in the 
surface impoundment. R. 67, Findings of Fact Nos. 111-165, 
Conclusions of Law Nos. 30-32, 34, 35. The only relevant harm 
in this case, however, is harm from failure to provide documents 
to Ohio EPA because that is the only violation alleged. The 
Government's own witness, Mr. Boyle, said that USEPA considers 
only "the potential for harm occasioned by the violation" to be a 
factor in calculating penalties. Boyle Testimony, 139:15-16 
(emphasis added), and that view is supported by the case law. 
See, e.g., R. 40, Ex. 2, Production Plated Plastics, 35 ERC at 
1523. 

As demonstrated below, the record establishes that Ekco's 
failure to furnish the documents neither caused nor threatened any 
environmental harm. Moreover, the purposes of the regulations 
were accomplished throughout the periods of non-compliance 
found by the District Court. Accordingly, the harm against which 
the regulations sought to protect did not occur and could not have 
occurred. The District Court abused its discretion by failing to 

. consider this absence of any harm. 

1. No Harm Occurred Or Was Possible 
From The Closure And Post-Closure 
Violations Found By The District Court 
Because AHP Was Obliged To 
Complete Closure And Worked 
Diligently To Do So. 

The starting point for evaluating any possible harm from 
Ekco 's failure to provide financial assurance documents is the 
purpose of the financial assurance regulations. The purpose of the 
closure and post-closure regulations is to guarantee that sufficient 
funds are available to complete closure and post-closure care. 
See, e.g., 43 Fed. Reg. 58946, 58986 (December 18, 1978); 46 
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Fed. Reg. 2802, 2821 (January 12, 1981). That purpose was 
fulfilled throughout the period at issue in this case~ 

The evidence leaves no doubt that AHP was obligated to 
undertake closure of the surface impoundment. Its agreement with 
Ekco expressly and unequivocally required AHP to undertake 
closure and post-closure care of the surface impoundment. Def. 
Ex. FF. Moreover, the Government stipulated that AHP always 
had sufficient funds to meet that obligation. R. 43, Stipulation 
No. 53. Not surprisingly, therefore, the evidence shows that AHP 
submitted the initial closure plan on schedule23 and worked in 
good faith to address all of Ohio EPA's concerns about the plan. 
When Ohio EPA disapproved the plan, AHP promptly entered into 
good faith settlement negotiations with the agency, instead of 
insisting upon an adjudication of its administrative appeal. Def. 
Ex. EE at 2. AHP arranged for the treatability studies and other 
work necessary for Ohio EPA's evaluation of the closure 
alternatives, and implemented the closure plan when Ohio EPA 
approved it. Byer Te~timony, ·521:25-522:20. The Ohio EPA 
officials who dealt with AHP testified that the company proceeded 
in good faith at all times. Rucker Testimony, 615:22-616:10. 

The evidence is undisputed that AHP was obligated to 
. undertake closure and did so. Because AHP had both the duty and 
the necessary resources to undertake closure, there never was a 
possibility that closure would not be accomplished. In such 
circumstances, the law is clear that any actual or potential harm is 
minimal. For example, in In The Matter of Marley Cooling 
Tower, R. 40, Ex. 6, No. RCRA 09-88-0008 (Nov. 30, 1989), the 
AU held, "There is no likelihood of exposure to hazardous waste 
posed per se by respondent's failure to demonstrate financial 
responsibility" for closure, post-closure and liability coverage. ld. 
at *4-5, *13 n.22. The ALJ also held that "the likelihood of harm 
is inconsequential" if the defendant in a financial assurance case 

23 USEPA agreed that the deadline for submitting the closure 
plan was August 15, 1988. Averill Testimony, 219:10-21; Def. 
Ex. NN. 
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is financially able to meet the requirements of closure and post
closure care. R. 40, Ex. 6 at *7. See also, R. 40, Ex. 4, In the 
MatterofWebbcraft, Inc., No. RCRA-V1-446-H (July 23, 1985), 
R. 40, Ex. 7, (the likelihood of harm from financial assurance 
violations is minor); United States v. Allegan Metal Finishing, 696 
F. Supp. 275, 296 (W.O. Mich. 1988) (failure to comply with 
financial assurance requirements is a de minimis violation); R. 40, 
Ex. 4, In re Frit Indus., RCRA-V1-415-H (Aug. 5, 1985) (same); 
R. 40, Ex. 5, In the MatterofF&K Plating Co., RCRA V1-427-H 
(Apr. 14, 1986), aff'd, RCRA Appeal No. 86-1A (Jan. 13, 1988) 
(same). 

The District Court completely ignored this substantial body 
of case law. Instead, it adopted the heavy-handed approach urged 
by the Government in awarding enormous penalties in the absence 
of any showing of real harm. The most egregious example of that 
approach is the District Court's assessment of a $1,000 penalty for 
every day that Ekco did not comply with even the most technical 
requirements of the regulations, even though there is not a scintilla 
of evidence that those technical violations caused or threatened any 
harm. AHP submitted the letter of credit on Ekco's behalf on 
June 25, 1990, yet the District Court continued the running of 
separate daily penalties for both closure and post-closure care for 

. more than two years after that date. The letter of credit left no 
doubt that Ohio EPA would have funds available to complete the 
closure. The letter obligated the bank to remit $1.5 million (the 
amount deemed acceptable by Ohio EPA) upon receipt of a one 
sentence letter stating that Ohio EPA was entitled to the money. 
Pl. Ex. 46. It was not necessary to correct any of the technical 
deficiencies identified by Ohio EPA in order for the agency to 
obtain funds to complete the closure or post-closure. Once it 
received the letter of credit, the agency had complete assurance of 
access to the necessary funds and it knew that no harm was 
possible after that date. 

The only technicality that remained after November, 1990 
was Ekco's failure to respond to Ohio EPA's request that Ekco 
send a letter telling Ohio EPA what the agency already knew -
Ekco's address, Ekco's identification number and that Ekco was 
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relying on the letter of credit. 24 See Pl. Ex. 28. That failure 
resulted in a penalty of at least $1,275,000 (i.e., $658,000 for 
violations of the closure regulations from November 20, 1990 until 
the court's September 9, 1992 cut-off date and $617,000 for 
violations of the post-closure care regulations until the court's 
July, 1992 cut-off date for post-closure care violations. SeeR. 67, 
Findings of Fact Nos. 60, 61, 62, 85). It is impossible to discern 
any harm that could result from Ohio EPA's non-receipt of 
information already in its possession, yet Ekco must pay more 
than one million dollars for not providing that information. 

The District Court's abuse of its discretion is clear. There 
never was a danger at any time that closure or post-closure care 
would not occur. Because the purpose of the regulations was 
fulfilled at all times, a minimal penalty, if any, was all that was 
warranted. 

2. No Harm Resulted From The Absence 
Of The Liability Coverage Documents. 

Once again, the appropriate starting point for evaluating 
any harm from Ekco's non-compliance with the liability coverage 
regulations is the regulations' purpose. The liability coverage 

. regulations are intended to ensure that claims for personal injury 
and property damage arising out of the operations of a hazardous 
waste facility will be paid. See, e.g., 43 Fed. Reg. 58946, 58987 
(December 18, 1978); 46 Fed. Reg. 2802, 2821 (January 12, 

24 On its face, Ohio EPA's request for the letter showed that 
the agency already knew all the information it was seeking from 
Ekco. Compare Def. Ex. DD (submitting the information 
requested by Ohio EPA) with Pl. Ex. 28 (containing Ekco's 
address, identification number and a statement that Ekco uses the 
letter of credit to establish financial assurance for closure and post
closure care). 
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1981).25 Here too, AHP had both the obligation to pay any 
claims described in the liability coverage regulations and sufficient 
funds available to do so. 

The evidence establishes that AHP was required to 
indemnify Ekco for all claims arising out of operations at the 
Massillon Plant (including operations of the surface impoundment) 
before September 7, 1984. Def. Ex. FF. Because the 
impoundment did not operate after June, 1984, the indemnity 
provided coverage for all claims arising out of its operations, and, 
therefore, satisfied the intent of the regulations. See 40 C.F.R. 
§§ 265.147(a) and 265.147(b) (both requiring coverage for claims 
"arising from operations of the facility"). 26 In fact, AHP's 
indemnity gave third parties better protection than the regulations 
require. AHP's indemnity is unlimited, while the regulations 
require coverage up to $4 million per occurrence with an 
aggregate limit of $8 million. Ibid. 

Ohio EPA agreed that the indemnity obligated AHP to 
indemnify Ekco for the types of claims described in the 
regulations. Ms. Smith of Ohio EPA made that determination in 

25 The District Court found another purpose for the liability 
coverage regulations. It ruled that those regulations give members 
of the public assurance that there will be "a source for 
compensation for injuries which may result from hazardous waste 
activities." R. 67, Finding of Fact No. 103. See also Transcript, 
145:23-146:11. EPA never identified public notice as a purpose 
of the regulations and does not publish information about 
compliance with the regulations. Boyle Testimony, 146:12-
147:19. There is no evidence that any member of the public ever 
expressed any interest in Ekco's compliance with the regulations 
or any concern about the availability of funds to compensate for 
any claims. 

26 "Facility" is defined as only those portions of a site used 
to treat, store or dispose of hazardous waste. 40 C.F.R. 
§ 260.10. Thus, the entire Massillon Plant is not a "facility." 
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concluding that Ekco had a "substantial business relationship" with 
AHP. Smith Testimony, 185:19-189:2. See pp. 34-35, supra. 
As noted above, Ohio EPA serves as USEPA's agent in 
overseeing Ekco's compliance with the financial assurance 
requirements. See p. 20, supra. Consequently, Ms. Smith's 
testimony that the indemnity covers the claims described in the 
regulations is binding upon the Government. The indemnity 
documents and Ms. Smith's testimony establish that no harm was 
possible from the absence of liability coverage documentation, and 
the District Court's contrary finding must be reversed. 

3. The District Court's Findings 
Regarding Hann From The Lagoon Are 
Beside The Point. 

The District Court also concluded that Ekco' s violation of 
RCRA and the terms of the Consent Order have resulted in, or 
had the potential to result in, harm to the environment. R. 67, 
Conclusion of Law No. 30. As discussed above, the only 
violations alleged in this matter are the failure to file 
documentation of financial ability to meet closure, post-closure 
care and third-party liability obligations. It is self-evident that the 
failure to file documentation cannot in any way have resulted in, 
or have had any potential to result in, harm to the environment. 
See Marley Cooling {ower, R. 40, Ex. 6 at *4-5, *13 n.22. 

Because the evidence so clearly indicates that Ekco's 
failure to furnish documents had no conceivable detrimental effect 
upon the environment, the Government attempted to divert the 
District Court's attention with evidence of supposedly serious 
environmental conditions at the Massillon Plant. That evidence, 
and the District Court's findings about it, are beside the point, 
because non-compliance with the documentation requirements did 
not cause those alleged harms and because the necessary funds to 
close the impoundment and to pay any third party claims always 
were available. 
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D. THE ENORMOUS PENALTY IMPoSED BY THE 
DISTRICT COURT Is NOT JUSTIFIED As A 
DETERRENT. 

The District Court recognized that the major purpose of a 
civil penalty is deterrence. R. 67, Conclusion of Law No. 15. 
An important corollary to that principle, however, is that "[a] civil 
penalty must provide meaningful deterrence without being overly 
punitive." United States v. Phelps Dodge Indus., 589 F. Supp. 
1340, 1367 (S.D.N.Y. 1984). The inescapable conclusion from 
this record is that the District Court's judgment is "overly 
punitive" and, therefore, an abuse of discretion. 

The court found that Ekco's noncompliance was the result 
of a "calculated strategy." R. 67, Conclusion of Law No. 26. 
That conclusion was a clear error. The undisputed facts are that 
AHP and Ekco have worked diligently and at great cost to 
remediate all environmental concerns at the facility. Ekco 
discovered the groundwater contamination at the facility through 
routine sampling for an unrelated environmental permit. 
Shingleton Testimony, 491:10-23; 492:10-493:1, 514:10-515:17. 
Upon making the discovery, Ekco immediately ceased its 
discharge and notified Ohio EPA; within one or two days, Ekco 

. began corrective action. /d. at 492:24-493:8. As part of this 
process, Ekco entered into the Consent Order in 1987. That order 
requires Ekco to undertake a series of tasks to identify and 
remediate contamination at the entire plant, not just the surface 
impoundment. To fulfill those requirements, AHP, on behalf of 
Ekco, hired a contractor to perform the required environmental 
investigations and remediations. As of October, 1993, AHP, on 
behalf of Ekco, had spent $3.1 million in implementing these 
requirements, and expected to spend another $1.3 million by the 
end of 1993. Byer Testimony, 522:16-20; 542:21-543:15. 
USEP A concedes that Ekco has violated none of the provisions of 
the Consent Order that require environmental investigation and 
remediation, Averill Testimony, 222:17-24. Nor has USEPA 
identified any other law or regulation that Ekco has violated since 
the entry of the Consent Order. 
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These are not actions indicating a "calculated strategy" to 
avoid environmental compliance. It is implausible to suppose that 
AHP would spend millions of dollars to comply with most of the 
Consent Order while intentionally shirking one provision which 
would have required a total expenditure of only $1,900 per year. 
Instead, the record shows that Ekco did nothing more than act in 
compliance with the advice and instructions of the officials 
charged with enforcement of the regulations. No harm occurred 
from Ekco's actions and no harm was possible. 

Punishing Ekco with a multi-million dollar penalty sends 
the wrong message to the regulated community. The District 
Court's judgment stands for the proposition that good faith 
compliance with environmental obligations is worthless in the face 
of even the most harmless technical violations of the complicated 
regulatory scheme. A company that spends substantial sums to 
investigate and remediate enviromental problems should not be 
treated like the wanton polluters who, until the District Court's 
decision in this case, were the only recipients of six- and seven
figure penalties under RCRA. If left undisturbed, the District 
Court's decision actually will discourage compliance with 
instructions of those charged with the duty of enforcing the 
regulations because such compliance would be no guarantee 
against the imposition of exorbitant penalties. We respectfully 
submit that the proper message to send to the regulated community 
is that if Ekco's conduct justifies any penalty at all, that penalty 
should be no more than the penalties imposed in other financial 
assurance cases. 
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CONCLUSION 

For the reasons stated herein, the judgment of the District 
Court should be reversed and the case remanded with instructions 
to enter judgment di'smissing with prejudice the Government's 
claims with respect to liability coverage under both the regulations 
and the Consent Order. If this Court deems any penalty to be 
appropriate with respect to the closure and post-closure financial 
documentation, the District Court should be instructed to award a 
penalty no higher than the penalties imposed in other financial 
responsibility cases. 

Respectfully submitted, 

John P. Dean 
Lois Godfrey Wye 
WILLKIE FARR& GALLAGHER 
1155 21st Street, N.W. 
Suite 600 
Washington, D.C. 20036 
(202) 328-8000 

Attorneys for Appellant 
Ekco Housewares, Inc. 
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UNITED STATES DISTRICT COURT ..... :== E -
FOR THE NORTHERN DISTRICT OF OHIO s. ~-:: ~ r 
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UNITED STATES OF AMERICA, ) ~ :·; ~: ; ;a ' I I 

5:~2 cv ""lt~ _4U Plaintiff, 

v. 

EKCO HOUSEWARES, INC., 

Defendant. 

) Civil Action No. 
) 
) 
) 
) JUDGE MATIA _________________________________ ) 

COMPLAINT 

Plaintiff, the United States of America, by authority of the 

Attorney General of the United States, at the request of the 

Administrator of the United States Environmental Protection 

Agency (hereinafter referred to as •u.s. EPA•) and by and through 

its undersigned attorneys, alleges the following: 

STATEMENT OF THE CASE 

1. This is a civil action for the imposition of 

permanent injunctive relief and for assessment of civil penalties 

pursuant to the Resource Conservation and Recovery Act of 1976, 

as amended (hereinafter referred to as •RcRA•), 42 u.s.c. §§ 6901 

~ ~- This action arises from the failure of the Defendant 

Ekco Housewares, Inc., to comply with RCRA and regulations 

promulgated pursuant ·thereto, including Federally approved and 

enforceable regulations pertaining to hazardous·waste management 

in the State of Ohio, as set forth in Ohio Administrative Code 

(•O.A.c.•) Chapters 3745-49 through 3745-69. This action also 
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arises from the failure of Ekco Housewares, Inc. to comply with a 

Partial Consent Agreement and Order entered into between u.s. EPA 

and Ekco Housewares, Inc. on November 4, 1987, pursuant to RCRA 

Section 3008(a) and (g), 42 u.s.c. § 6928(a) and (g). 

JURISDICTION I VENUE I AND NOTICE 

2. This Court has jurisdiction over the subject matter 

of this action pursuant to RCRA Section 3008(a) (1), 42 u.s.c. 

§ 6928(a) (1), and 28 u.s.c. §§ 1331, 1345, and 1355. 

3. Venue properly lies in this judicial district 

pursuant to RCRA Section 3008(a), 42 u.s.c. § 6928(a), and 28 

u.s.c. § 1391(b), because the violations complained of herein 

occurred at and concern the facility which is located in the 

Northern District of Ohio. 

4. Authority to bring this action is vested in the 

United States by RCRA Section 3008(a), 42 u.s.c. § 6928(a). 

5. Notice of the commencement of this action has been 

provided to the State of Ohio in accordance with RCRA Section 

3008(a) (2), 42 u.s.c. § 6928(a) (2). 

DEFENPANT 

6. Defendant, Ekco Housewares, Inc. (•Ekco•), is a 

corporation organized under the laws of the State of Delaware. 

Since 1945, Ekco has been the •owner• and/or an •operator• of a 

facility that manufactures metal bakeware and is located at 359 

State Avenue Extension, N.W., Massillon, Stark County, Ohio (•the 

Facility•). 
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7. At all times relevant to this complaint, Ekco has 

been a •person• within the meaning of RCRA Section 1004(15), 42 

U.S.C. § 6903(15), and 40 C.F.R. § 260.10. 

a. Ekco has engaged in the •storage,• •treatment,• or 

•disposal• of •hazardous waste• at the facility as those terms 

are defined at Section 1004 of RCRA, 42 u.s.c. § 6903, and 40 

C.F.R. § 260.10, since November 19, 1980. 

STATUTORY AND REGULATORY FRAMEWORK 

9. RCRA establishes a comprehensive program for the 

regulation of the generation, transportation, treatment, storage 

and disposal of hazardous wastes. Pursuant to its authority 

under Section 3004(a) of RCRA, 42 u.s.c. § 6924(a), u.s. EPA has 

promulgated regulations, codified at 40 C.F.R. Parts 260-272, 

identifying and listing hazardous wastes, and establishing 

standards applicable to persons and facilities that, inter AliA, 
treat, store, and dispose of hazardous wastes (•Tso• facilities). 

10. RCRA Section 3005, 42 u.s.c. § 6925, generally 

prohibits the operation of any TSD facility except in accordance 

with a RCRA permit. 

11. RCRA Section 3005(e), 42 u.s.c. § 6925(e), 

provides that the owner or operator of a TSD facility that was in 

existence on November 19, 1980, may obtain •interim status• to 

continue operating such facility until final action is taken with 

respect to its RCRA permit application, if such owner or operator 

(a) files with EPA, in accordance with RCRA Section 3010(a), 

I 

~ 
I 
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42 u.s.c. § 6930(a), a timely notice stating the location and 

general description of its activities and the hazardous wastes 

handled by the facility, and (b) submits a timely application for 

a hazardous waste permit authorizing such activities. 

12. RCRA Section 3004, 42 u.s.c. § 6924, authorizes 

the Administrator of u.s. EPA to promulgate regulations 

establishing standards for TSD facilities, including facilities 

that .. were in existence on the date of promulgation of such 

regulations. Pursuant to this authority, u.s. EPA promulgated 

regulations applicable to TSD facilities that were in existence 

prior to November 19, 1980. Such regulations are codified at 40 

C.F.R. Part 265. 

13. The regulations found at 40 C.F.R. § 265.1 provide 

that the standards established in 40 C.F.R. Part 265 apply to the 

owners and operators of TSD faci~ities that were in existence on 

November 19, 1980, whether or not such TSD facilities fulfilled 

the conditions for •interim status• set forth in RCRA Section 

3005(e), 42 u.s.c. § 6925(e). 

14. Section 3004(a) and (t) of RCRA, 42 u.s.c. 

§ 6924(a) and (t), provides that owners and operators of TSD 

facilities are required to establish financial responsibility for 

the continued operation of that facility consistent with the 

degree and duration of risks associated with the facility. 

15. To implement the financial responsibility 

requirements of Section 3004(a) and (t) of RCRA, 42 u.s.c . 
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§ 6924(a) and (t), U.S. EPA has promulgated regulations at 

Subpart H of Part 265, 40 C.F.R. §§ 265.140 through 265.150. 

16. Pursuant to 40 C.F.R. § 265.143, an owner or 

operator of a hazardous waste facility, includin~a TSD facility 

in existence on November 19, 1980, must establish financial 

assurance for closure of its facility based on the estimated cost 

of such closure, which is to be determined pursuant to 40 C.F.R. 

§ 265.142. 

17. Pursuant to 40 C.F.R. § 265.145, an owt:ter or 

operator of a facility with a hazardous waste disposal unit must 

establish financial assurance .for post-closure care of the 

disposal unit based on the estimated cost of such post-closure 

care, which is to be determined pursuant to 40 C.F.R. § 265.144. 

18. Pursuant to 40 C.F.R. § 265.147, an owner or 

operator of a TSD facility must demonstrate financial 

responsibility for bodily injury and property damage to third 

parties caused by sudden or nonsudden accidental occurrences 

arising from operations of the facility. The owner or operator 

must have and maintain liability coverage for sudden and 

nonsudden accidental occurrences in the manner and amounts 

specified by 40 C.F.R. § 265.147. 

19. Pursuant to Section 3006 of RCRA, 42 u.s.c. 

§ 6926, and 40 C.F.R. § 271.1 §1 ~., U.S. EPA may, in 

appropriate circumstances, authorize a state to administer the 

RCRA hazardous waste management program in that state in lieu of 

the federal.hazardous waste management program. 
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20. Pursuant to 40 C.F.R. § 271.3, where a state's 

hazardous waste management program meets the requirements of 

Section 3006 of RCRA, 42 u.s.c. § 6926, and is approved by u.s. 

EPA, that state is authorized to administer and enforce its 

hazardous waste management program in lieu of the federal 

program. 

21. On June 30, 1989, pursuant to RCRA Section 3006, 

42 u.s.c § 6926, u.s. EPA granted final authorization to the 

State of Ohio to administer and enforce its RCRA hazardous waste 

management program within Ohio, in lieu of the federal program. 

The State of Ohio administers its hazardous waste management 

program through the Ohio Environmental Protection Agency 

(hereinafter the •oEPA•). 

22. Ohio's hazardous waste management program is 

codified at Ohio Administrative Code (•o.A.c.•) Chapters 3745-49 

through 3745-69. 

23. The regulations of the State of Ohio addressing 

the financial responsibility requirements imposed on owners and 

operators of TSD facilities in existence on November 19, 1980, 

are promulgated at O.A.C. Rule 3745-66-40 ~ ~· 

24. Pursuant to O.A.C. Rule 3745-66-43, an owner or 

operator of a hazardous waste facility, including a TSD facility 

in existence on November 19, 1980, must establish financial 

assurance for closure of its facility based on the estimated cost 

of such closure, which is to be determined pursuant to O.A.C. 

Rule 3745-66-42 • 
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25. PUrsuant to O.A.C. Rule 3745-66-45, an owner or 

operator of a facility with a hazardous waste disposal unit must 

establish financial assurance for post-closure care of the 

disposal unit based on the estimated cost of such post-closure 

care, which is to be determined pursuant to o.A.C. Rule 3745-66-

44. 

26. PUrsuant to O.A.C. Rule 3745-66-47, an owner or 

operator of a TSD facility must demonstrate financial 

responsibility for bodily injury and property damage to third 

parties caused by sudden and nonsudden accidental occurrences 

arising from operations of the.facility. The owner or operator 

must have and maintain liability coverage for sudden and 

nonsudden accidental occurrences in the manner and amounts 

specified by O.A.C. Rule 3745-66-47. 

27. RCRA Section 3008; 42 u.s.c. § 6928, authorizes 

u.s. EPA to institute enforcement proceedings concerning 

violations of RCRA and the regulations promulgated thereunder~ 

RCRA Section 3008(a)(l), 42 u.s.c. § 6928(a) (1), provides: 

[W]henever on the basis of any information the 
Administrator determines that any person has violated 
or is in violation of any requirement of this 
subchapter, the Administrator may issue an order 
assessing a civil penalty for any past or current 
violation, requiring compliance immediately or within a 
specified time period, or both, or the Administrator 
may commence a civil action in the United States 
district court in the district in which the violation 
occurred for appropriate relief, including a temporary 
or permanent injunction. 

28. Section 3008(c) of RCRA, 42 U.S.C. I 6928(c), 

provides that if a person fails to take corrective action within 
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the time specified in an administrative compliance order issued 

by the u.s. EPA, u.s. EPA may assess a penalty of up to $25,000 

tor each day of continued noncompliance. 

29. Section 3008(g) of RCRA, 42 u.s.c. § 6928(g), 

provides that any person who violates any requirement of RCRA, 

shall be liable to the United States for a civil penalty of -~p to 

$25,000 per day for each day of each violation. 

GENERAL ALLEGATIONS 

30. Both before and after November 19, 1980, Ekco has 

maintained and used a surface ~mpoundment, as that term is 

defined in 40 c.F.R. § 260.10, for the treatment, storage, or 

disposal of hazardous wastes at the facility. 

31. During its operation of the facility, Ekco's 

manufacturing process has generated various waste products, 

including, ~ut not limited to, spent halogenated solvents used in 

degreasing. 

·32. Under the authority delegated to it at Section 

3001 of RCRA, 42 u.s.c. § 6921, u.s. EPA has determined that 

spent halogenated solvents used in degreasinq are a hazardous 

waste, as defined at 40 C.F.R. Part 261, Subparts c and D. u.s. 

EPA has assigned the alphanumerical code FOOl to such spent 

halogenated solvent wastes (40 C.F.R. § 261.31). 

33. Both before and after November 19, 1980, Ekco 

discharged or otherwise placed spent halogenated solvent wastes, 

including hazardous waste Number FOOl, into a surface impoundment 
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as that term is defined in 40 C.F.R. § 260.10, which is located 

within the facility. 

34. Ekco discharged spent halogenated solvent wastes, 

including hazardous waste Number FOOl, to the surface impoundment 

located at the facility until about 1985. 

35. On or about October 19, 1980, Ekco gave notice to 

u.s. EPA, pursuant to Section 3005 of RCRA, 42 u.s.c. § 6925, and 

the regulations promulgated pursuant thereto, that it was 

treating, storing, or disposing of hazardous substances, as 

defined in RCRA, at its Massillon, Ohio facility. 

36. On and after November 19, 1980, Ekco treated, 

stored, or disposed of hazardous wastes in the surface 

impoundment located at the facility. 

37. Ekco failed to submit to u.s. EPA, by November 19, 

1980, Part A of its application for a RCRA permit to treat, 

store, and dispose of hazardous waste at the Massillon facility, 

as required by 40 C.F.R. § 270.10 and Section 3005 of RCRA, 42 

u.s.c. § 6925. 

38. As a consequence of its failure to submit Part A 

of a permit application to treat, store, and dispose of hazardous 

waste at the facility by November 19, 1980, Ekco failed to obtain 

interim status authorizing continued treatment, storage, or 

disposal of hazardous wastes at the facility. 

39. As an owner and/or operator of a hazardous waste 

treatment, storage, or disposal facility that was in existence on 

November 19, 1980, but which failed to file Part A. of its permit 
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application as required by 40 C.F.R. § 270.10, Ekco was subject 

to the regulations promulgated by u.s. EPA at 40 C.F.R. Part 265, 

requiring closure of the surface impoundment and including the 

financial responsibility requirements promulgated at 40 c.F.R. 

§ 265.143, § 265.145, and § 265.147. 

40. On and after June 30, 1989, the date upon which 

the State of Ohio received final authorization to administer and 

enforce its hazardous waste management program, Ekco was subject 

to the financial responsibility requirements promulgated at 

O.A.C. Rules 3745-66-43, 3745-66-45, and 3745-66-47. 

ENFORCEMENT HISTORY 

41. on November 5, 1986, u.s. EPA filed an 

Administrative Complaint, Findings of Violation, and Compliance 

Order, Docket No. V-W-87-R-008 (*the Administrative Complaint•) 

against Ekco. 

42. Among the Findings of Violation contained in the 

Administrative Complaint was Ekco's fa1lure to comply with the 

financial assurance requirements promulgated at 40 C.F.R. 

§ 265.140-150. 

43. The Compliance Order, which was issued as part of 
~ 

the Administrative Complaint, ordered Ekco, inter AliA, to submit 

a closure plan for the surface impoundment located at its 

facility, to implement that closure plan following approval by 

u.s. EPA, and to comply with the financial responsibility 

~ requirements for closure until closure would be certified, 
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pursuant to 40 C.F.R. §§ 265.140 through 265.151. The 

Administrative Complaint also proposed to assess a civil penalty 

against Ekco. 

44. On or about November 4, 1987, u.s. EPA and Ekco 

entered into a Partial Consent Agreement and Order (•PcAo•) in 

partial resolution of the action initiated by the November ~-' 

1986, Administrative Complaint. A copy of the PCAO is attached 

hereto as Exhibit •A• and incorporated herein by reference. 

45. The PCAO required, inter alia, that Ekco submit a 

closure plan for the surface impoundment at the facility to U.S. 

EPA within 90 days of the effective date of the PCAO. 

46. The PCAO further required that, at the time of the 

closure plan's submission, Ekco comply with the financial 

responsibility requirements for closure until closure was 

certified, pursuant to 40 C.F.R. §§ 265.140 through 265.151. 

47. -On February 22, 1988, u.s. EPA extended the date 

for submission of the closure plan for a period of 60 days, or 

until April 22, 1988. 

48. From at least April 22, 1988, Ekco was required to 

comply with the financial assurance requirements provided for at 

40 C.F.R. §§ 265.140-150. 

49. The PCAO also provided that, if Ekco failed to 

comply with any requirement contained in the PCAO, for each day 

of noncompliance with the PCAO, Ekco could be subject to the 

statutory penalty stated in Section 3008(c) of RCRA, 42 u.s.c. 

§ 6928(c) • 
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FIRST CLAIM FOR RELIEF 
(Violations of the 1987 PCAO) 

The United States repeats the allegations 

contained in Paragraphs 1 througn 49, above, and hereby 

incorporates them by reference as if fully stated herein. 

51. Ekco did not comply with the financial 

responsibility requ~rements of 40 C.F.R. §§ 265.140 through 

265.150 by April 22, 1988, the extended date for submission of 

the closure plan. 

52. On or about June 28, 1990, Defendant and American 

Home Products Corporation submitted to the OEPA a Letter of 

Credit and a Standby Trust Agreement in an effort to satisfy 

Ekco's obligation to possess financial assurance for closure and 

for post-closure care of the facility •. 

53. The Letter of Credit and Standby Trust Agreement 

failed to meet the requirements of the PCAO regarding financial 

responsibility for closure and post closure care. 

54. The Letter of Credit and Standby Trust Agreement 

which Ekco·submitted to OEPA, did not provide financial assurance 

for closure in accordance with 40 C.F.R. § 265.143, and it did 

not provide financial assurance for post-closure care in 

accordance with 40 c.F.R. § 265.145. 

55. The Letter of Credit and Standby Trust Agreement 

also failed to meet the requirements of the Ohio regulations at 

O.A.C. Rules 3745-66-40 through 50 concerning financial 

responsibility for closure and post-closure care • 
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56. On behalf of Ekco, American Home Products 

Corporation submitted to the OEPA a copy of Ekco's comprehensive 

general liability insurance policy for the facility on April 24, 

1990. 

57. The general liability insurance policy submitted 

by American Home Products on April 24, 1990, failed to provide 

the necessary coverage required by the PCAO, and the underlying 

federal regulation at 40 C.F.R. § 265.147. 

58. The general liability insurance policy submitted 

by American Home Products on April 24, 1990, also failed to 

provide the coverage required by O.A.C. Rule 3745-66-47. 

59. Ekco failed to comply with the financial 

responsibility requirements for closure, pursuant 40 C.F.R. 

§§ 265.140 through 265.151 within ninety days of the effective 

date of the PCAO or by the exten4ed date for the submission of 

the closure plan, April 22, 1988. 

60. From at least April 22, 1988, until present Ekco 

has been in continuous violation of the provision of the PCAO. 

61. Pursuant to Section 3008(g) of RCRA, 42 u.s.c. 

§ 6928(g), Defendant should be assessed a penalty of up to 

$25,000 per day for each day of noncompliance with the 

requirements of the PCAO. 

62. Unless restrained, Ekco will continue to violate 

the provisions of the PCAO. Defendant is subject to injunctive 

relief, pursuant to Section 3008(a) and (g) of RCRA, 42 u.s.c. 

§ 6928(a) and (g) • 
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SECOND CLAIM FOR RELIEF 

63. The United States repeats the allegations contained 

in Paragraphs 1 through 62, above, and hereby incorporates them by 

reference as if fully stated herein. 

64. During the period from at least April 22, 1988 

until June 30, 1989, Ekco failed to establish and maintain 

financial assurance for closure of its Facility in accordance 

with the requirements of 40 C.F.R. § 265.143. 

65. As a result of the failure referred to in the 

preceding paragraph, Ekco has been in continuous violation of the 

provisions of 40 C.F.R. § 265.143 from April 22, 1988 until June 

30, 1989. 

66. In the period since June 30, 1989, Ekco failed to 

establish financial assurance for closure of its Facility in 

accordance with the provisions of O.A.C. Rule 3745-66-43 •. 

67. As a result of the failure referred to in the 

preceding paragraph, Ekco has been in continuous violation of the 

provisions· of O.A.C. Rule 3745-66-43 from June 30, 1989 until 

present. 

68. During the period from at least April 22, 1988 

until June 30, 1989, Ekco failed to establish and maintain 

financial assurance for post-closure care of its Facility in 

accordance with the requirements of 40 C.F.R. i 265.145. 

69. As a result of the failure referred to in the 

preceding paragraph, Ekco was in continuous violation of the 
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provisions of 40 C.F.R. § 265.145 from April 22, 1988 until June 

30, 1989. 

70. In the period since June 30, 1989, Ekco failed to 

establish financial assurance for post-closure care of its 

Facility in accordance with the provisions of O.A.C. Rule 3745-

66-45. 

71. As a result of the failure referred to in the 

preceding paragraph, Ekco has been in continuous violation of the 

provisions of O.A.C. Rule 3745-66-45 from June 30, 1989 until 

present. 

72. During the period from at least April 22, 1988 

until June 30, 1989, Ekco did not establish and maintain 

liability coverage for sudden and non-sudden accidental 

occurrences in accordance with the provisions of 40 C.F.R. § 

265.147. 

73. As a result of the failure referred to in the 

preceding paragraph, Ekco was in continuous violation of the 

provisions of 40 C.F.R. § 265.147 from April 22, 1988 until June 

30, 1989. 

74. In the period since June 30, 1989, Ekco failed to 

establish and maintain liability coverage for sudden and non

sudden accidental occurrences at its Facility in accordance with 

the provisions of O.A.C. Rule 3745-66-47. 

75. As a result of the failure referred to in the 

preceding paragraph, Ekco has been in continuous violation of the 
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provisions of O.A.C. Rule 3745-66-47 from June 30, 1989 until 

present. 

76. For each of the violations described in this claim 

for relief, Ekco is liable to the United States for a civil 

penalty of up to $25,000 per day for each day of non-compliance, 

pursuant to Sections 3008(a) and (g) of RCRA, 42 u.s.c. 

§§ 6928(a) and (g). 

77. Unless restrained, Ekco will continue to violate 

the provisions of the PCAO and the applicable requirements of 

O.A.C. Rules 3745-66-43, 3745-66-45, and 3745-66-47. Defendant 

is subject to injunctive relief, pursuant to Sections 3008(a) and 

(g) of RCRA, 42 u.s.c. §§ 6928(a) and (g). 

REQUEST FOR RELIEF 

Wherefore, Plaintiff, the United states of America, 

respectfully requests that this Court: 

1. Order Defendant to achieve.and maintain compliance with 

the financial responsibility requirements set forth in the PCAO 

and in o.A.C. Rules 3745-66-43, 3745-66-45, and 3745-66-47: 

2. Assess a civil penalty against Defendant in an amount 

up to $25,000 per day for each violation of the PCAO: 

3. Assess a civil penalty against Defendant in an amount 

up to $25,000 per day for each violation by the Defendant of 40 

C.F.R. §§ 265.143, 265.145, and 265.147 during the period prior 

to June 30, 1989 and each violation by Defendant of O.A.C. Rules 

3745-66-43, 3745-66-45, and 3745-66-47 since June 30, 1989: 
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4. Award Plaintiff, the United States of America,· the 

costs and disbursements of this action; and 

5. Award Plaintiff such other relief as this Court deems 

just and proper. 

By: 

Respectfully submitted, 

BARR M. 
Acting As istant Attorney General 
Environment and Natural Resources 

Division 
u.s. Department of Justice 
Washington, D.c. 20530 

JOYCE J. GEORGE 
United States Attorney 
Northern District of Ohio 

ARTHi1RL To02 712 8 
Assistant United states Attorney 
Northern District of Ohio 
1404 East Ninth Street 
Cleveland, Ohio 44114-1748 
(216) 363-3950 

D' • • n 
u.s. Department of Justice 
P.O. Box 7611, Ben Franklin Station 
Washington, D.c. 20044 
(202) 514-4051 
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OF COUNSEL: 

JACQUELINE KLINE 
Assistant Regional Counsel, Region v 
United States Environmental Protection Agency 
77 w. Jackson Boulevard 
Chicago, Illinois 60604-3590 

LAWRENCE I. SPERLING 
u.s. Environmental Protection Agency 
Office of Enforcement 
RCRA Division (LE 134S) 
401 M Street s.w. 
Washington D.C. 20460 
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EXHIBIT "A" 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION V 

IN THE MATTER OF: ) 
) 

EKCO HOUSEWARES, INC. ) 
P.O. BOX 560 ) 
MASSILLON, OHIO 44646 ) 
EPA I.D. NO. OHD 045-205-424 ) 

) 

DOCKET NO. V-W-R-87-008 

PARTIAL CONSENT AGREEMENT.AND 
ORDER 

PREAMBLE 

On November 6, 1986, a Complaint was filed in this matter 

pursuant to Section 3008 of the.Resource Conservation and 

Recovery Act as amended (RCRA), 42 u.s.c. 56928, and the United 

States Environmental Protection Agency's Consolidated Rules of 

Practice Governing the Administrative Assessment of Civil 

Penalties and the Revocation or Suspension of Permits, 40 CFR 

Part 22. The Complainant is the Director of the Waste Management 

Division, Region v, United States Environmental Protection 

Agency (U.S. EPA). The Respondent is Ekco Housewares, Inc. 

STIPULATIONS 

The parties, desiring to aettle this action, enter into .. 
the following atipul~tiona:: 

~ . ... 
··: ~- 1. Respondent has been aerved a copy of the Complaint, 

Finding of Violation and Compliance Order (Docket No. 

v-w-R-87-008) in this matter • 



• 

• 

~·~ .. ~ . . . 

-2-

2. Respondent is a Delaware corporation whose registered 

agent is Prentice-Hall Corporation System, Inc. Respon

dent owns and operates a facility located at 359 State 

Avenue Extension, N.W., Massillon, Ohio 44646. 

3. For the purposes of this agreement, Respondent admits 

the jurisdictional allegations contained in the Complaint. 

4. Respondent neither admits nor denies the specific 

factual allegations contained in the Complaint, other than 

admissions made in its Answer. 

s. Respondent consents to the issuance of the Order 

herein after set forth. 

6. This Order shall become effective on the date it is 

filed with the Regional Bearing Clerk. 

7. This Partial Consent Agreement and Order (PCAO) 

addresses only paragraphs A-C of the Complaint h•rein 

and does not address the amount o~ the penalty assessed 

therein. 

s. This Order explicitly reserves the right of u.s. EPA 

to aeek the full penalty assessed "in the Complaint as a ... 
result of Respondent'a alleged RCRA violetions, as well 

~ 

as the right of.the Respondent to contest the amount of 

any penalty sought to be assessed for alleged RCRA 

violations • 

I 

I 

~ 
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ORDER 

Based on the foregoing stipulations, the parties agree to the . . 
entry of this PCAO. 

A. Respondent shall immediately, upon this Order becoming_ 

effective, cease all treatment, storage or disposal of any hazardous 

waste except such treatment, storage or disposal as shall be in 

compliance with the Standards for Hazardous Waste Treatment, 

Storage, and Disposal Facilities, except as provided for in 

Paragraph B below. 

B. The Respondent shall, within the time period$ set forth 

herein, achieve compliance with the requirements in the numbered 

paragraphs below: 

1. Submit to the u.s. EPA within ninety (90) days of the 
effective date of this Order, a closure plan for the surface 
impoundment located at Respondent's Massillon, Ohio facility 
prepared in accordance with the standards for such plans con
tained in 40 CFR 265.111 through 265.120 and 40 CFR 265.228. 
The closure plan shall include but not be limited to a 
sampling and analysis plan to determine the extent of 
hazardous waste and constituents in the surface impoundment 
and in the underlying and surrounding soils and groundwater. 
The plan shall also provide for the treatment and/or 
removal and proper disposal of all hazardous waste in the 
surface impoundment including all contaminated soils 
and/or groundwater. The u.s. EPA will review this closure 
plan and either approve, disapprove or aodify the plan. 

. . . 
2. Upon approval and/or modification o~the closure plan 
by the u.s. EPA, the Respondent shall immediately initiate 
and complete the activities in the plan in accordance with 
the schedule contained therein and any modification made 
by U.S. EPA. 

3. Develop and submit a plan for a vroundvater quality 
assessment program pursuant to 40 CFR 265.93 within fifty 
six (56) days of the effective date of this Order. 

; 
I 

I 

I 

I 
I 

I 

J 
r 

~ 
r 

t 
i 
I 
I 
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The u.s. EPA will review this groundwater quality assessment 
monitoring plan and either approve, disapprove or modify 
the plan. 

4. Upon approval and/or modification of the groundwater 
quality assessment plan by u.s. EPA, the Respondent shall 
immediately initiate.and complete the activities in the plan 
in accordance with the schedule contained therein and any 
modification made by u.s. EPA and shall fully comply with 
the provisions of Subpart F of 40 CFR Part 265. 

5. Comply with the financial responsibility requirements 
for closure until closure has been certified, pursuant to 
40 CFR 265.140 through 265.151, at the time of submission 
of the closure plan for the surface impoundment pursuant to 
Paragraph B (l) • 

6. Within thirty (30) days of the receipt of u.s EPA's 
notification of disapproval of. either plan, unless other
wise extended by mutual agreement of the parties, Respondent 
shall amend and submit to u.s. EPA for approval, a revised 
plan. u.s. EPA's disapproval of the subsequent revision of 
either plan submitted by Respondent shall be deemed a 
violation of this PCAO. 

7. Respondent agrees to enter into good faith negotiations 
with u.s. EPA regarding a RCRA Facility Investigation (RFI) 
and Corrective Measures Study (CMS) pursuant to Section 
3008(h) of RCRA 42 u.s.c. 56928(h) for its Massillon, Ohio 
facility. 

Failure to ~omply with any requirement of this PCAO may 

subject Respondent to liability for the statutory penalty as 

stated in RCRA Section 3008(c) for each day of continued non

compliance with the terms of this Partial Consent Agreement and 

Pinal Order. u.s. EPA ~- au~horized to assess such penalties 

:-.~;. pursuant to RCRA Section 3008 (c). . . . 
~hia PCAO constitutes a partial settlement and partial 

disposition of the Complaint filed in this case. ~ia PCAO 

4lt does not address the amount of penalty assessed in the Complaint 
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and both parties reserve all rights with respect to the assessment 
of a penalty. 

Notwithstanding any other provision of the Order, an 

enforcement action may be brought pursuant to Section 7003 of 

RCRA, 42 u.s.c. 56973, or other statutory authority should the 

u.s. EPA determine that the handling of solid waste or hazardous 

waste at the facility presents an imminent and substantial 

endangerment to human health or the environment. Respondent 

reserves the right to contest any allegation, finding, or determin

ation that the handling of solid waste or hazardous waste at 

the facility presents an imminent and substantial endangerment 

to human health or the environment • 

.. . 
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SIGNATORIES 

Each undersigned representative of a signatory to this . 
Partial Consent Agreement and Final Orde~ consisting o.f 6 pages 

certifies that he or she is fully authorized to enter into the 
. •, 

terms and conditions of this Partial Consent Order and to legally 

bind each signatory to this document. 

Agreed this __ ~J~t'._ __ day of (2~ , 1987. 

~~. 1/' l Agreed this __ _. __ _;_ __ day of Nlii'L~M'P<C , 1987. 

By:~{fQja~ 
Waste Management Division · 
Complainant 
u.s. Environmental Protection Agency 
Region v· 

The above being· agreed an~onaented to, it~ lao ,I"" . . J_ 
ordered this ~ - : day of t(Of/1~ , 1987. 

., 
Bya I 

~v-a~l~d-a-s~v-.~Ad~am~~u.------------~---
Regiona1 Admi iatrator 
u.s. Environ ntal Protection Agency 
Region V 

I 
I 
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~nitrb ~tatrs ~istrirt Qlourt 
NORTHERN DISTRICT OF --~OwH._..I.l..O'-------------

UNITED STATES OF AMERICA, 

Plaintiff, 
y 

EKCO HOUSEWARES, INC., 

Defendant. 

TO: (Name and Address ot OetenaantJ 

Ekco Housewares, Inc. 
c/o Thomas Shingleton, Plant Manager 
Massillon Works 
359 State Avenue, N.W. 
M~ssillon, Ohio 44648 

JUDGE t~ATlA 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

PLAINTIFF'S ATTORNEY tna,e and address) 

John H. Grady, Attorney 
Environmental Enforcement Section 
Department of Justice 
P.O. Box 7~11, Ben Franklin Station 
Washington, D.C. 20044 

Arthur I. Harris 
Assistant U.S. Attorney 
1404 East Ninth Street 
Suite 500 
Cleveland, Ohio 44114 

an answer to the complaint which is herewith served upon you, within· 20 days after service of 
this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken 
against you tor the relief demanded in the complaint. 

JUN 2 21992 
• CLERK Geri M. Smith DATE 

BY DEPUTY CLERK 



"' 
I 

' . e) ... -, 
>t 

• 

• 
A072A e 
(Rev.lll2) 

• 
F I L E ()JtUTED STATES DISTRICT COURT 

JS9l Jt1N 22 PH 3" 3~0RTHERN DISTRICT OF OHIO 

Plaintiff 

vs. 

Defendant 

r_, 

) ~\,' 
)~· 
) 
) 
) 
) 

92 cv 1245 

) DIFFERENTIATED CASE KANAGEKEHT 
) 
) INITIAL ORDER 
) 
) 

IT IS ORDERED AS FOLLOWS: 

1. This case is subject to the provisions of Section 8 

of the Local Rules of the Northern District of Ohio entitled 

Differentiated Case Manaqement (DCM). 

2. DCM provides for case manaqement tracks as follows: 

(1) Expedited • Cases on the Expedited Track 
shall be completed within nine (9) months or leas 
after filinq, and shall have a discovery cut-off no 
later than one hundred (100) days after filinq of 
the Case Manaqement Plan (CMP). Discovery 
quidelinea for this track include interrogatories 
limited to fifteen (15) ainqle-part questions, no 
more than one (1) fact witness deposition per party 
without prior approval of the Court, and such other 
discovery, if any, as may be provided for in the 

- CMP. 

(2) Standard - Cases on the Standard Track 
shall be completed within fifteen (15) months or 
less after filinq, and shall have a discovery cut
off no later than two hundred (200) days after 
filinq of the CMP. Discovery quidelinea tor this 
track include interrogatories liaited to thirty
five (35) ainqle-part questions, no •ore than three 
(3) fact witness depositions per party without prior 
approval of the Court, and such other discovery, if 
any, as may be provided for in the CMP • 

I 

' 
~ 
i 

I 

I 
i 

~ 
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tracks. 

• • 
(3) Complex - Casas on the Complex Track 

shall have the discovery cut-off established in the 
CMP and shall have a case completion qoal of no more 
than twenty-four (24) months. 

(4) Administrative - Cases on the 
Administrative Track shall be referred by Court 
personnel directly to a Maqistrata Judqe for a 
report and racom:iaendation. Discovery quidelines for 
this track include no discovery without prior leave 
of Court, and such cases shall normally be 
determined on the pleadinqs or by motion. 

(5) Mass Torts - Cases on the Mass Torts 
Track shall be treated in accordance with the 
special manaqement plan adopted by the Court. 

This case shall be assiqned to one of the five 

Most cases will be assiqned to the expedited, 

standard or administrative tracks. 

4. The track assiqnment will be determined at the case 

manaqement conference as provided for in Rule 8: 4. 2. The case 

manaqement conference is to be held not later than sixty days 

from the filinq of the initial complaint, and earlier, if 

possible. ~ Rule 8:4.1. 

5. Counsel for the parties should i-ediately beqin 

preparinq for the case manaqement conference and, in 

particular, for the voluntary disclQsure of discovery 

information as contemplated by Rule 8:4.2. 

6. Counael for the plaintiff ia directed to serve a copy 

of this order upon all defendants or their counael. Plaintiff 

is further ordered to file with the Clark the attached 

certificate. indicating that tba Differentiated Case 

Management Initial Order has bien aaryed upon all 

2 
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defendants. within fourteen C14l days of tbe filing of this 

order. 

7. The court expects all counsel to familiarize 

themselves with the Federal Rules of Civil Procedure and the 

Local Rules of the United States District Court for the 

Northern District of Ohio. Copies of the Local Rules are 

available in the Clerk's Office. 

MOTIONS 

8. Practice with respect to motions is set forth in Rule 

8:8.1. 

9. Motion Day for the Court to which this case is 

assiqned shall be scheduled pursuant to Rule 8:8.1(a). 

FOR THE COURT 

3 

Thoaas D. Lambros 
Chief Judge 

United States District Court 
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WILLKIE FARR & GALLAGHER 

June 22, 1992 

BY HAND 

John H. Grady, Attorney 
Environmental Enforcement Section 
Environment and Natural Resources 

Division 
United States Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 

Washington. Dl! 

New York 

London 
. Pari& 

Re: United States v. Ekco Housewares, Inc. 
D.O.J. No. 90-7-1-655 

Dear Mr. Grady: 

Pursuant to our meeting-last week and subsequent 
correspondence, we are writing on behalf of Ekco Housewares, 
Inc. ("Ekco") and American Home Products Corporation ("AHP") to 
respond to the Department's May 28, 1992 letter regarding 
proposed enforcement action at Ekco's Massillon, Ohio facility. 
The purpose of this letter is to correct certain factual 
inaccuracies in the proposed Complaint, set forth AHP's and 
Ekco's position regarding the matters in the proposed 
Complaint, and to convey an offer of settlement. In connection 
with the companies' offer, we request the opportunity to meet 
again with representatives of the Department, the United States 
Environmental Protection Agency ("USEPA") and the Ohio 
Environmental Protection Agency ("OEPA 11

) to continue settlement 
negotiations at a mutuallyconvenient time and place. 

As a threshold matter, the companies believe that 
there can be no question on the part of the Department that AHP 
and Ekco have diligently and in good faith proceeded with the 
investigations and other activities required and requested by 
EPA and OEPA at the facility. Furthermore, there can be no 
question that the matters set out in the proposed complaint 
have not resulted in any actual or potential endangerment to 

Three Lafayette Centre Telex: RCA 229800 

1155 21st Street, NW WU 89-2762 

Washington. DC 20036-3384 .Fax: 202 887 8979 

202 328 8000 



.. 

• 

John H. Grady, Attorney 
June 22, 1992 
Page 2 

human health or the environment or the release of any 
pollutants. Finally, there can be no question that at all 
times relevant hereto AHP was contractually committed to and 
financially capable of assuring available funds to close the 
facility and satisfy any meritorious third party claims in 
accordance with state and federal regulations. To date, AHP 
has spent approximately $1.5 million for remedial and 
investigatory activities at the site, and expects to spend 
significantly more, including approximately $1.35 million to 
achieve closure of the former lagoon. As fully discussed 
below, neither AHP nor Ekco realized anything other than a de 
minimis economic benefit from the purported noncompliance. 

With respect to the various financial assurances, the 
current situation is as follows: At the request of OEPA in 
June, 1990, AHP and Ekco posted a $1.5 million letter of credit 
for financial assurance in connection with closure and 
post-closure care for the surface impoundment. The current 
cost estimate for closure is $1.35 million, and, since the plan 
calls for the removal of all wastes, no post-closure care is 
contemplated or required. The closure plan was based on site 
work undertaken between January, 1989 and December, 1991, when 
it was submitted to OEPA. OEPA has not yet acted upon the 
closure plan. Since the amount of the letter of credit exceeds 
estimated closure and post-closure costs, Ekco is currently in 
compliance with financial assurance requirements for closure 
and post-closure care.1 

With respect to liability requirements, it has always 
been AHP and Ekco's position that they are not applicable to 
the surface impoundment at the Massillon facility, which has 
not been operated since 1984. In June, 1990, AHP requested a 
variance from OEPA on that basis, among others. OEPA has not 
acted upon that request. In August, 1991 OEPA requested 
additional information from AHP in order to act on other 
aspects of the variance request. At that time, AHP and OEPA 
were finalizing discussions regarding a closure plan for the 

1 The government has alleged that Ekco is not in compliance 
with financial assurance requirements for closure and 
post-closure care. Because AHP and Ekco believe 
otherwise, by letter dated June 9, 1992 the undersigned 
requested that the Department confirm Ekco's current 
compliance status. Subsequently, AHP also requested 
direction regarding for which agency's (OEPA's or EPA's) 
benefit financial assurances ·and liability assurances are 
to be provided. This information is necessary for 
implementation of AHP's and Ekco's settlement proposal. 
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lagoon. Since this information was dependent in large part on 
the nature of the closure plan, counsel for AHP agreed with the 
Ohio Attorney General's office that financial assurance and 
liability requirements would be tabled until OEPA responds to 
the draft closure plan, although the $1.5 million letter of 
credit referenced above remains in effect. See Ex. N. 

Given the current situation, AHP and Ekco were shocked 
to learn that USEPA and the Department contemplated judicial 
enforcement in connection with financial assurance and 
liability requirements. We understand that USEPA intends to 
allege the following violations: 

(1) Financial assurance for closure from 
April 22, 1988 until November 12, 1990 (on 
the latter date AHP cured technical 
deficiencies in the letter of credit and 
standby trust, originally submitted on 
June 25, 1990). 

(2) Financial assurance for post-closure care 
from April 22, 1988 until November 12, 
1990. 

(3) Liability requirements from April 22, 1988 
through the present. 

We further understand that the April 22, 1988 date was chosen 
because USEPA and the Department believe that was the last date 
to which the deadline for submitting a closure plan was 
extended. Finally, we understand that USEPA and the Department 
intend to seek a 180-day multi-day penalty for each of the 
above alleged violations. 

For the reasons set forth below, Ekco and AHP believe 
that imposition of any penalty in·this matter is unwarranted, 
both as a matter of fact and as a matter of law. Nevertheless, 
as explained below, we are willing to propose a settlement in 
an effort to avoid litigating these issues. 

A. Facility History. 

A brief summary of past operations and AHP's conduct 
of environmental actions at the facility is helpful to put the 
present controversy in context and to demonstrate AHP's 
continuing good faith efforts to provide protection of human 
health and the environment. It should also be apparent that 
two factors have complicated efforts to achieve closure of the 
impoundment. 
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First, AHP has served two masters at the facility -
USEPA and OEPA -- and the agencies' respective scopes of 
authority have never been precisely delineated. For instance, 
pursuant to the November 4, 1987 Partial Consent Agreement and 
Order ("PCAO"), AHP worked closely with USEPA in drafting a 
surface impoundment closure plan, which was submitted on August 
15, 1988. The plan was rejected, however, by OEPA on 
January 4, 1989. AHP was then informed that OEPA would become 
the lead agency in this matter. AHP and OEPA subsequently 
agreed that matters concerning financial assurance and 
liability requirements could be deferred until OEPA acts on 
AHP's current closure plan. Both AHP and OEPA were thus 
surprised to learn that the current enforcement action was 
being contemplated by USEPA. 

The other complicating factor is AHP's undertaking 
numerous tasks at the site simultaneously, including 
preparation of a lagoon closure plan, design and implementation 
of a groundwater quality assessment monitoring plan, design and 
implementation of an interim measures plan, and the design and 
implementation of a RCRA Facility Investigation/Corrective 
Measures Study at the site. For your convenience, attached 
hereto as Exhibit A is a chronology of response activities 
undertaken by AHP at the facility. 

Ekco, which is a former subsidiary of AHP, has owned 
and operated the Massillon site since 1952. Pursuant to OEPA 
Permit No. C 309 502 (later changed to NPDES No. 3IC00009), 
Ekco regularly discharged wastewater to a surface impoundment 
at the site from 1972 until June 5, 1984. The surface 
impoundment has been out of operation since the latter date. 
See Declaration of Thomas J. Shingleton. AHP sold its interest 
in Ekco on September 7, 1984. AHP, however, retained certain 
liabilities at the property, including preparation and 
execution of a closure and post-closure plan for the surface 
impoundment, and claims arising out of environmental conditions 
which existed at the site as of September 7, 1984. See Ex. B. 

In 1984 and 1985, Ekco worked closely with OEPA in 
regulatory matters associated with the lagoon. OEPA was 
generally satisfied with Ekco's response to site conditions. 
In 1986, however, USEPA filed the administrative complaint 
discussed at our recent meeting. That matter was substantially 
resolved by the PCA0.2 The PCAO required submission of a 

2 Subsequently, AHP paid a $55,478.00 penalty to USEPA to 
finally settle the matters set forth in EPA's 1986 
administrative complaint. 
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closure plan and financial assurance as required by USEPA 
regulations for closure within 90 days of November 4, 1987. 
That deadline was extended by USEPA until August 15, 1988. Ex. 
c. In March, 1988, OEPA agreed on its part .to extend Ekco's 
time to furnish financial assurances until submission of the 
closure plan to USEPA. The extension for submission of the 
closure plan was necessitated by new information developed 
during installation of monitoring wells for the site 
Groundwater Quality Assessment Plan. Id. On January 4, 1989, 
OEPA rejected the closure plan. 

1~ Financial Assurance. 

Ultimately, OEPA notified Ekco that it was not in 
compliance with state financial assurance and liability 
requirements. Ex. D. OEPA directed that closure and 
post-closure cost estimates be revised before provision of 
closure/post-closure financial assurance. Id. AHP proposed to 
OEPA that it provide financial assurance at the time its 
closure plan was approved. Ex. E. OEPA, however, orally 
indicated that Ekco should provide financial assurance once a 
closure cost estimate could be developed, regardless of whether 
the plan upon which it was based had been approved. Again, 
OEPA had previously indicated that such a plan and cost 
estimate must be developed before provision of financial 
assurance. 

Accordingly, based in part upon data developed during 
the design and implementation of treatability and stabilization 
studies, which were submitted to OEPA in June, 1990, AHP 
developed a cost estimate and provided the aforementioned 
letter of credit and standby trust agreement to OEPA on June 
25, 1990.3 

3 By letter dated October 16, 1990, OEPA notified AHP of 
certain technical deficiencies in the Letter of Credit. 
These deficiencies were cured in November, 1990. 
Subsequently, by letter dated July 8, 1991, OEPA asserted 
that Ekco had failed to adjust its closure cost estimate 
and letter of credit for inflationary increases .. 
However, as the closure plan has been developed and 
refined since June, 1990, the estimate has decreased. 
The current cost estimate, prepared as of June 17, 1992, 
is $1,363,500. Ex. F. Because the plan pending before 
OEPA requires no post-closure care, Ekco is currently 
"over-assured" for the facility. 
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It is important to note that at all times during this 
period both the completion of closure and availability of funds 
to do so were never in.doubt. As noted above, AHP was 
contractually bound to close the surface impoundment. See 
Ex. B. Further, as set forth in the attached declaration of 
John R. Considine, AHP met the financial test for corporate 
guarantors in 40 CFR §§ 265.143(e) and 265.145(e). Given AHP's 
history of remedial and investigatory work at the site, it 
cannot be said to have ever failed to meet its commitments. 
Thus, as a practical matter, closure of the lagoons and the 
availability of funds were at all relevant times "assured." 

2. Liability Requirements. 

AHP has always maintained that facilities which have 
not operated since before the Loss of Interim Status deadline . 
of November 8, 1985, such as the Massillon surface impoundment, 
are not required to comply with USEPA's and OEPA's liability 
requirements. Despite that belief, which is well-supported in 
the law, AHP has attempted in good faith to comply with the 
Agencies' wishes. 

As noted above, in September, 1989, OEPA asserted that 
Ekco was not in compliance with OEPA's liability requirements. 
Ex. D. At that time, Ohio regulations did not permit 
third-party guarantees by companies with a substantial business 
relationship with the facility's owner and operator. AHP 
inquired of OEPA as to whether Ohio would accept compliance 
with USEPA liability requirements in lieu of OEPA's liability 
requirements, a practice allowed in certain circumstances by 
USEPA quidance. Directive No. 9901.0, "Enforcement of 
Liability Requirements for Operating RCRA Treatment, Storage, 
and Disposal Facilities" (October 29, 1986) at 3. Ms. Carolyn 
Reierson of OEPA agreed to consider this request. 

Subsequently, by letter dated June 11, 1990, AHP 
requested a variance from OEPA's liability requirements. 
Ex. G. The variance requested that OEPA determine that Ekco's 
comprehensive general liability coverage was sufficient for 
sudden occurrences, and that coverage for non-sudden 
occurrences was either inapplicable or unnecessary. Id. By 
letter dated October 11, 1990, "[i]n lieu of a response" to 
AHP's variance request, OEPA advised AHP that Ohio had amended 
its regulations to allow third-party guarantees for liability 
requirements. Ex. H. By letter ·dated December 5, 1990, AHP 
requested that OEPA act on its variance request. Ex. I. 

On Auqust .2, 1991 OEPA, without addressing AHP's 
assertion that the liability requirements did not apply to the 
Massillon facility, requested a comprehensive technical 



• 

John H. Grady, Attorney. 
June 22, 1992 
Page 1 

assessment of the risks associated with the surface 
impoundment. Ex. J. Because the information requested 
depended in large part on the surface impoundment closure plan, 
and because technical discussions were then underway between 
OEPA and AHP, AHP and the Ohio Attorney General's office agreed 
that further action on liability requirements would be tabled 
until OEPA completes its pending review of AHP's current · 
closure plan. Exs. K,L,M,N. 

Again, it must be stressed that at no time during this 
time period were third parties without sufficient coverage for 
sudden or non-sudden occurrences associated with operation of 
the surface impoundment. As attested to by Ex. B, AH~ was 
contractually obligated to satisfy claims arising out of the 
operation of the impoundment and provide all required financial 
assurances. As set forth in the attached declaration of 
John R. Considine, AHP met the financial test for third party 
guarantors in 40 CFR S 265.147(g) .. EPA adopted this rule on 
September 1, 1988, fifteen days after AHP submitted the 
original surface impoundment closure plan. 53 Fed. Reg. 33938. 
Thus, neither Ekco nor AHP realized any economic benefit from 
purported non-compliance with the liability requirements. In 
fact, as shown below, those requirements are inapplicable to 
the Massillon surface impoundment. 

B. The Liability Requirements Do Not Apply 
to the Massillon Surface Impoundment. 

As noted above, Ekco ceased discharging waste to the 
surface impoundment in 1984. Although Ekco failed to file its 
Part A Application, it was nonetheless subject to RCRA's 
interim status provisions. 40 CFR S 26S.l(b). USEPA has 
consistently asserted, and several federal courts have agreed, 
that as of November 8, 1985, owners and operators of interim 
status land disposal facilities must have either certified 
compliance with liability requirements Q£ ceased using the land 
disposal unit. Because Ekco ceased operating the surface 
impoundment prior to that date, the alternative of certifying 
compliance with liability requirements is inapplicable. 

USEPA promulgated the liability requirements on 
April 16, 1982. 47 Fed. Reg. 16544. Prior to that time, USEPA 
had announced its intent to eliminate these requirements, 
questioning whether they were necessary or desirable to 
effectuate the purposes of RCRA. 46 Fed. Reg. 48197. However, 
based upon public comments, EPA reluctantly included the 
requirements: 
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Based upon these comments the Agency has 
concluded that the liability requirements 
although not 'necessary' requirements are 
viewed by the public and therefore by the 
Agency as a desirable part of the RCRA 
regulatory program. 

47 Fed. Reg. at 16545. USEPA experienced difficulty in 
enforcing these requirements due to the limited availability of 
applicable insurance. See 50 Fed. Reg. 33902 (August 21, 
1985); 50 Fed. Reg. 3.8946, 38949 (September 25, 1985); 51 Fed. 
Reg. 25350 (July 11, 1986). Indeed, EPA again considered 
withdrawing the rule, b~t noted that existing state regulations 
requiring analogous insurance would be an "obstacle to 
realizing practical benefits from this approach." 50 Fed. Reg. 
at 33908. 

In the Hazardous and Solid Waste Amendments of 1984, 
Pub. L. 96-616, Congress enacted a loss of interim status 
("LOIS") provision. Section 3005(e)(2) of RCRA, 42 u.s.c. 
§ 6925(e)(2), provided that interim status for land disposal 
facilities would terminate unless, by November 8, 1985, the 
facility's owner or operated certified, inter alia, that it was 
in compliance with financial responsibility requirements. On 
september 25, 1985, USEPA published its policy for 
implementation of the LOIS provision. 50 Fed. Reg. 38946. 
USEPA stated as follows: 

All owners/operators of land disposal 
facilities or units that do not . . . certify 
compliance with all applicable . . . financial 
requirements, must comply with all applicable 
closure and post-closure requirements as 
specified in 40 CFR Part 265 Subpart G or the 
equivalent State requirement, as applicable, 
and must stop introducing wastes into 
facilities or units not retaining interim 
status on and after November 8, 1985. 

so Fed. Reg. at 38949. Thus, an interim status land disposal 
facility which did not certify compliance with liability 
requirements by November 8, 1985 was required to (a) stop 
sending waste to the facility and (b) close the facility. 

USEPA consistently has taken the position that 
liability requirements do not apply to land disposal facilities 
that stopped receiving waste before November 8, 1985. For 
instance, in United States v. T&S Brass and Bronze Works, 681 
F. Supp. 314 (D.s.c. 1988), the United States sought injunctive 
relief and penalties against an operator of a surface 
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impoundment which had failed to meet liability requirements but 
continued to send waste to the impoundment after the LOIS 
deadline. The defendant asserted that because the impoundment 
was uninsurable, it was entitled to an impossibility defense. 
The court, however, disagreed: 

[T]he Court finds that it was not 'impossible' 
for T&S to comply with the law. The statute 
and regulations required that a TSD facility 
either comply with the insurance coverage 
obligations or cease operation of a land 
disposal unit.... The law gave T&S two 
options: either certify compliance with the
financial responsibility requirements under 
RCRA or cease using its surface impoundment for 
the treatment, storage, and/or disposal of 
hazardous waste. 

Id. at 319 (emphasis supplied; footnote omitted). 

USEPA took the same position in United States v. 
Allegan Metal Finishing Co., 696 F. Supp. 275 (W.D. Mich. 
1988). In that case the United States sought penalties 
pursuant to RCRA and a prior consent order against a defendant 
which operated a surface impoundment without liability 
insurance after the LOIS deadline. Referring to the September 
2"5, 1985 USEPA policy set forth above, the Court stated: 

defendant was on notice that it must either 
obtain the necessary insurance coverage or 
comply with the closure requirements and stop 
introducing wastes into its on-site holding 
ponds. 

Id. at 285. Here too, the defendant sought to interpose an 
impossibility defense based upon its inability to obtain 
liability insurance. The Court rejected this as a defense: 

Even assuming the defense is somehow 
applicable, plaintiff argues that compliance 
with RCRA in any event was not impossible in 
that even assuming defendant could not obtain 
the required insurance, it had the option of 
complying with the regulations by shipping its 
waste to a permitted facility and closing its 
lagoons. · 

Id. at 291 (emphasis supplied). Accord, United States v. Clew 
Water Systems, 701 F. Supp. 1345, 1348 (S.D. Ohio 1988) ("Clew 
could also have complied with the law [requiring liability 
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insurance] by discontinuing use of its hazardous waste 
facilities, and thus it was not impossible to comply with the 
LOIS deadlines"). 

USEPA has prevailed in these cases by arguing that 
interim status land disposal facilities, such as the Ekco 
surface impoundment, were not subject to liability requirements 
so long as they ceased using those facilities by November 8, 
1985. lt is undisputed that Ekco ceased introducing waste into 
the impoundment prior to the LOIS deadline and has been in the 
process of undertaking closure. It has done what USEPA and the 
courts have required. 

This rule was also adopted by a USEPA Administrative 
Law Judqe. In the Matter of Gordon Redd Lumber Company, 
No. 88-01-R (May 30, 1991) involved, inter alia, the · 
respondent's alleged failure to provide liability insurance in 
connection with surface impoundments. Because the surface 
impoundments were not in use as of the LOIS deadline, the ALJ 
held that "in my opinion [the respondent] did not have to 
obtain the liability insurance for the ponds ... Id. at 30. 

This position is supported by the language of the PCAO 
itself. Pursuant to paragraph B(1) of the PCAO, Ekco was 
required to submit a closure plan for the surface impoundment. 
Paragraph B(5) requires Ekco to: 

[c]omply with the financial responsibility 
requirements for closure until closure has been 
certified, pursuant to 40 CFR 265.140 through 
265.151, at the time of submission of the 
closure plan .... 

(emphasis supplied). Although this paragraph cites all of 
Subpart H of Part 265, it requires only financial assurance for 
closure. Financial assurance for closure is governed by 40 CFR 
6265.143. That provision makes no mention of liability 
insurance. Support is also found in the language of 40 CFR 
S 265.147, which requires coverage for bodily injury and 
property damage caused by sudden and non-sudden occurrences 
"arising from operations of the facility." As noted above, the 
surface impoundment has not operated for in excess of eight 
years. For all of these reasons, the liability requirements do 
not apply to Ekco's Massillon facility . 

c. USEPA's Proposed Penalty Is Grossly Excessive. 

Notwithstanding AHP's substantial compliance with the 
PCAO and closure regulations on Ekco's behalf, we understand 
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that the Department is seeking a penalty in excess of $2.1 
million -- nearly twice the estimated cost of closing the 
lagoons -- for the violations alleged in the proposed 
Complaint. A penalty of that amount is grossly excessive for 
several reasons. First, even assuming the allegations of the 
proposed complaint to be true, no actual or potential harm 
occurred. Second, the proposed penalty is wholly 
disproportionate given the nature of the alleged violations. 
Third, the proposed penalty is far in excess of what the 
government has sought or received for comparable and more 
severe violations. Fourth, neither Ekco nor AHP have realized 
any significant economic benefit from the alleged violations. 

1. .No Actual Or Potential Harm Occurred 
As A Result Of The Alleged Violations. 

Even assuming, arguendo, that the allegations of the 
proposed complaint are true, no actual or potential harm to 
human health or the environment· occurred. With respect to 
financial assur·ance for closure and post-closure care, AHP at 
all relevant times was contractually committed to and 
financially capable of seeing the work through to completion. 
Ex. B; Declaration of John R.Considine. AHP's conduct of the 
numerous state and federally required and requested actions at 
the site is the best evidence that at no time was there any 
lack of "assurance" that the work would be completed. 

With respect to liability requirements, the same 
conclusion is warranted. AHP was contractually required to 
indemnify Ekco for any claims arising out of the operation of 
the surface impoundment, Ex. B, and AHP has been conducting 
closure of the surface impoundment on Ekco's behalf. Thus, AHP 
has a "substantial business relationship" with Ekco directly 
related to the types of claims subject to RCRA liability 
requirements. See 40 C.F.R. S 265.147. At all relevant times, 
AHP could meet the financial test for the third party 
guarantors. Declaration of John R. Considine. Therefore, at 
no time since the effective date of the PCAO -- and 
before -- was there any lack of "assurance" that meritorious 
third party claims arising from operation of the surface 
impoundment would be compensated. 

2. The Proposed Penalty Is 
Disproportionately High . 

The penalty proposed is wholly disproportionate to the 
violations alleged. With reference to EPA's 1990 penalty 
policy, the Department characterizes the alleged violations as 
having a "major" potential for harm and a "major" extent of 
deviation. However, similar violations have not been so 
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characterized by federal courts or USEPA Administrative Law 
Judges. 

As noted above, when USEPA promulgated the liability 
requirements, USEPA itself characterized them as "unnecessary." 
47 Fed. Reg. at 16545. Courts addressing violations of 
financial assurance and liability requirements have expressed 
the view that such violations are relatively minor. For 
instance, in Allegan Metal Finishing, supra, the court held 
that a failure to comply with liability requirements in an 
administrative order was a "de minimis" violation. 
696 F. Supp. at 296. Similarly, in United States v. Production 
Plated Plastics, 762 F. Supp. 722, 732 (W.D. Mich. 19~1), the 
court stated that "the financial assurance requirement is 
secondary to the main goal of implementing the approved closure 
plan" and that liability requirements are "not of the same 
urgency as the issue of closure." 

USEPA's Administrative Law Judges have taken similar 
positions. In re Frit Industries, RCRA-VI-415-H (Aug. 5, 
1985), concerned a respondent's failure to provide, inter alia, 
financial or liability assurances for three years. The ALJ 
states as follows: 

[T]he only things that the facility lacked in 
order to comply with the RCRA regulations was 
the preparation of certain documents and other 
paper activities .... Nothing contained herein 
should be taken to suggest that the Court deems 
a paper violation to be non-important in the 
context of the Act and its regulations but 
rather simply to put this particular case in 
perspective .... 

Id. at 15. USEPA characterized the Respondent's violations as 
having a minor potential for harm but representing a major 
deviation from requirements. For respondent's numerous 
violations, including failure to even prepare a closure plan, 
EPA proposed a civil penalty of $21,750.00, which the ALJ 
lowered to $7,950.00.l . 

4 Although this case was decided under USEPA's 1984 RCRA 
penalty policy, it is relevant hereto because the 1984 
policy treated financial assurance violations in much the 
same manner as does the 1990 penalty policy. Compare 
RCRA Civil Penalty Policy (May 8, 1984) at 2 with Revised 
RCRA Civil Penalty Policy (October 26, 1990) at 15. 
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Similarly, In the Matter of F&K Plating Company, 
No. RCRA-VI-427-H (April 14, 1986), involved the respondent's 
continuous failure to comply with virtually every substantive 
RCRA TSD regulation over a four-year period. Id. at 28-29. 
USEPA characterized the respondent's financial assurance and 
liability requirements violations as having a minor potential 
for harm and a major deviation, and sought a $3,000 penalty. 
Id. at 31. See also In the Matter of Landfill, Inc., 
No. RCRA-IV-85-62-R (Sept. 16, 1986) (where landfill inactive, 
failure to have and maintain liability coverage for four years 
resulted in moderate potential for harm; USEPA sought a $9,500 
penalty for these violations). 

Other USEPA administrative opinions have focused on 
the facility's actual financial ability during periods of 
purported noncompliance. In the Matter of Marley Cooling Tower 
Company, No. RCRA-09-88-0008 (Nov. 30, 1989), involved the 
respondent's failure to provide financial assurance for closure 
and post-closure care for two years and to comply with 
liability requirements for seven years. The ALJ rejected 
USEPA's assertion that the latter violation resulted in a major 
potential for harm: 

Other factors to consider are the respondent's 
precautions against exposure to third parties 
to hazardous waste, and most important, 
respondent's financial ability to cover any 
sudden or non-sudden accidental occurrence 
liabilities. Third parties have recourse in 
suing respondent in the event of an accidental 
occurrence. Because respondent is solvent and 
financially responsible, the appropriate 
category of potential for harm is 'minor,' i.e. 
an action which has or may have an adverse 
effect upon the statutory or regulatory 
purposes or procedures for implementing the 
RCRA program. 

Id. at is. For all of the violations discussed above, USEPA 
sought a $45,000 penalty, which the ALJ reduced to $6,900. 

In the Matter of Webbcraft, Inc., No. VI-446-H (July 
23, 1985), involved 18 RCRA violations, including failure to 
provide financial and liability assurances for four years. 
With respect to the latter violations, the ALJ stated: 

I find that Respondent's Extent of Deviation 
was major and Potential for Harm minor and have 
fixed the penalty at the lower amount provided 
by the matrix. The record shows that the 
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Respondent is solvent and financially 
responsible. Because of the circumstances 
herein·above mentioned, the potential for harm 
is mi-nimal .... 

I 

Id. at 20. The ALJ imposed a $1,500 penalty for all of the 
respondent's financial assurance violations. Id. 

Based upon the above authority, and AHP's financial 
viability and commitment to close the impoundment and satisfy 
claims associated with the operation thereof, the Department's 
proposed penalty is well in excess of that which is 
reasonable.5 

3. The Proposed Penalty Is Far In Excess Of 
What USEPA Has Sought Or Received For 
Comparable And More Serious Violations 

In addition to the cases cited above, numerous other 
cases demonstrate that the Department's proposed penalty is far 
in excess of what the government has. sought or received for 
comparable and more serious violations. 

For instance, in T&S Brass, supra, the court imposed a 
penalty of $1,000 per day for the defendant's operation of a 
TSD without a permit or interim status. 681 F. Supp at 322. 
In United States v. Crown Roll Leaf, Inc., 29 ERC 2025 (D.N.J. 
1989), the defendant had failed to respond to a RCRA/CERCLA 
request for information for several years. The Court imposed a 
penalty of $200 per day. Id. at 2035. 

USEPA's administrative decisions are similar. See In 
the Matter of Spinks Industries, No. RCRA-VI-708-H (April 1~ 
1991)(Respondent violated virtually every RCRA TSD requirement 
for seven years; $75,000 total penalty assessed); In the Matter 
of Gordon Redd Lumber Company, RCRA-88-01-R (May 30, 
1991)(numerous violations; for failure to obtain liability 
insurance, agency sought $27, 000 penalty); In the Matter o-f 
Wyckoff Steel, No. V-W-89-R-15 (Sept. 27, 1990) (violations of 
virtually every RCRA TSD requirement, apparently for eight 
years; u.s. EPA sought total penalty of $176,700); In the 
Matter of Grumman St. Augustine Corp., No. 87-18-R (March 10, 
1989) (numerous RCRA and consent order violations over an 
extended period, including unlawful discharges of hazardous 
waste; respondent acted in bad faith; $137,751 penalty); In the 

5 AHP notes that, since AHP is closing the surface 
impoundment, any meritorious claim arising out of closure 
could also be satisfied by AHP. 
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Matter of Inland Metals Refining Co., No. V-W-85-R-59 
(September 27, 1988) (numerous RCRA TSD violations over an 
extended period: $67,000 penalty sought). 

In view of these cases, the penalty proposed by the 
Department is astonishing. There is no basis to impose a far 
harsher sanction upon Ekco than has been imposed upon companies 
whose violations were far more numerous and/or substantial than 
those violations alleged to have been committed by Ekco. · 

4. The Economic Benefit Realized By AHP 
And Ekco Was, At Most, De Minimis. 

As noted above, at all times relevant hereto AHP met 
EPA's and OEPA's financial test for third party guarantors of 
liability coverage. Since June 25, 1990, in accordance with 
OEPA instructions, AHP has maintained a letter of credit in an 
amount equal to or greater than ~stimated closure/post-closure 
costs. Since AHP was Ekco's parent while the facility 
operated, and remained contractually bound to close the 
lagoons, it is likely that EPA and/or OEPA would have accepted 
a corporate guarantee from AHP as financial assurance for 
closure and post-closure care. Even if AHP had been required 
to escrow funds for Ekco's benefit from August 15, 1988 until 
January 4, 1989, when OEPA rejected the initial closure plan 
and subsequently required Ekco to develop a revised estimate 
prior to posting financial assurance, the economic impact on 
AHP would have been de minimis. 

For Ekco's part, Ekco was at all relevant times 
indemnified by AHP and would have passed on to AHP any costs 
associated with closure, including financial assurances and 
liability requirements. See Ex. B. As a result, Ekco did not 
and could not have benefitted financially from the alleged 
violations. 

D. Conclusion 

Based upon the foregoing, AHP and Ekco believe that no 
penalty is warranted in this matter, let alone one of the 
magnitude proposed by the government. As the record makes 
clear, AHP and Ekco have been and remain fully committed to 
proper closure and remediation of the surface impoundment. AHP 
and Ekco, both desiring to resolve these issues in order to 
avoid associated transaction costs and to return their focus to 
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the cleanup of the surface impoundment, hereby submit for the 
Department's consideration the following settlement offer: 

1. AHP and Ekco will promptly submit to 
EPA and OEPA demonstration of coverage 
for sudden and non-sudden occurrences 
arising from operations of the facility 
as set forth in 40 C.F.R. § 265.147.6 

2. Within 15 days, AHP and Ekco will pay a 
civil penalty of $18,000. 

As noted above, we also request the opportunity to meet with 
representatives of the Department, USEPA, and OEPA, as 
appropriate, at a mutually convenient time and place prior to 
the filing of a complaint in this matter. In addition, we ask 
that the Department consider, if necessary, settlement of all 
but the penalty issue, and proceeding administratively rather 
than judicially. 

Should you have any questions, please call me at your 
convenience. 

cc: 

6 

Jacqueline Kline, Esq.~ 
Retanio Aj Rucker, Esq. 
Steven A. Tasher, Esq. 
Geraldine A. Moss, Esq. 
Cameron F. Kerry, Esq. 
Jeffrey Weinstein, Esq. 

~~ 
Steven M. Oster ~ 

As noted above, AHP and Ekco believe that the facility is 
in compliance with financial assurance requirements for 
closure and post-closure care, and have requested the 
government's confirmation of compliance. If the facility 
is not in compliance with those requirements, AHP will 
promptly remedy any such noncompliance. 
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~· a~ve-captioned matter i1 before the court upon 

defendant Ekco'a Motion t~ Ja~tial summary Judgment and plaintiff 
United l~atea of ~~ica'• Koticn for Partial summary Ju4;aent a• 
ta L1a~il1ty. ~· united State• !nvironaental Protactiv• ltency 
("UIIPA•) ~i~9• tb• iftatant action tor Skco'• alleqa4 tailure to · 

eaeabl11b t1nanoia1 •••u~enoe and liab!1!ty aovaraaa reauirad 

.. 

ul\der boa1 'the 1117 Partial Conaen'S AcJ~••••nt! and Order ("PCAO") 1 

entered Into by the part!•• for Ckco'• Kas•illon b«kevare 
.. nutacturing tacil!ty, and tba •••ource conservation end ,eoovery 
Ac~ C"ICRAw) •. ro~ tb• following raaaona, plaintiff united state•' 

Motion for Partial Suaaary ;u4qaent •• to Liability is ;ranted in 

part lft4 dl!lndant !tcO'I Motion tor ltrt1al SUmmary 3udqaent 11 
denied in 1~• .nt1~•~y. 

The C'ftited Stataa •••k• ~udgment. :relyint botb upon .. ' 

lkco'• a1laqe4 contractual •••umptlon ot tinanalal ~•ponlibility 
raqulr .. ente in the 1117 PCAO and finanoial reaponaibllity 
requir .. ent. iapo••d direo~ly upon ownar/aparato~• under leal. 
~· 1117 PCAO entered into batvean the ~rtiea required Zkao to 

' I 

I 

I 

f 
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~comply with th• t1nanci•l relpon•ibility racui~• .. nta fer closure ~ 

Uftt11 elo&ura hll ~tA ;ert~fiod pur•uant to 40 era a•1.14o 

thl"ou(Jh 40 era 215.151.• ztco alao allegedly tailed to comply 

with acRA ~•vulatloaa requirin9 tinanoial reapon•ib!lity tor 

clo.ure at tbe pl•ftt'JL•urtace impoundment unde~ 40 c.r.a. 1 ---- -
2CI.1•3, financial reaponaibllity lor po•t•cloauz• care (40 C.J.a. 
1 211.141), and liability eovara;e for auddeD an4 nonauddeft 

acci4ental oocurrencee ari•in; tro.. oparation ot tbe facility 

t~a e.P.I. 1 ~11.1'7). 
!he facta p«rtin•nt to tbe inatant •otiona tor 

~•r.r ~Qd ... n~ ~• •• tellov•. lkoo ia the owner/operator of a 

bakewara .anutacturing facility at 351 State Avenue IXtan~ion, 

Kaaailloft, Ohio. M »•~ ol :it• aanutaoturin~ p&'Ooea•, lleao 

v.n•~•ted v~1ou. va.te pro4ucta, eoae of wbloh w•~• di•cbarv•d .. 
... 

!11\o l IVflel 1Jp0Ulldlll1t, BI,WIID ~119 111« 1113, Dao puapad 

pounclvat•r fJ:'oa Oft•tita, u•.t.11sed t:bt v••v •• aontac::t coolant, 

clttz' .. ••r fil-ter apJ:&Y" and ••r booth nltewatezo, and dl•cba~ 

the n•t•vate&" now it• O,.»atJ.oa in.to the autace iapoundaent. 
' 

-.pliftt ot aul'tao. bpounuant •lud.fe incUoat.ct caala 

concan'tra~ion• aMY8 1.00 Wl/1, cbroaiua, lead, and tbe pr .. enca 

of triGhleroatllftt (•wei•) lnd triObleroe,by~tnt (•~cs•) • 
. . 

lD OOIIP11anc:a with ••o,lon :SOlO of lCM, lkao -notif1•4 tba USIPA in 1110 that the Kaealllon fao11ity ••• 

tenaratlnt ~•••~4oua wast••· However, 1100 did not au~it Part A 

a~ ita l'equired applioatlan fo~ ~t to •t~, treat, at di.;o•• 

oe haaarc.tou• va•t:aa unc~_. 42 v.a.c. 1 ••as and 40 c.r.a. 
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~ S ~70.10. AI a reault at ita tailur• to submit the Part A 

Application tor Permit by Novemb•• 19, 1980, Ekco did not receive 

interi• etat~ under 42 u.s.c. I '935. 

USIPA fit~ an Administrative Complaint, lin~inqe 

ot V10l«tion• and co.plianoe C~d•r aqaift•t !kco on Nova•~er 5, 
1186. Tbe r1nd1ni• ot Viola•ion• iftcludad atoraG• ot spent 

' halo;anatad aolv•nta (TeA and TCI) that ~ere cadmium.toxic and 
) 

failure to co~ly with financiAl reapon•i~il£\r requi~emeftta u~er 

40 c.r.a. SS 2t5.~40•1!1 and the equiv•lent Ohio re;ulationa, 
o.A.c. 11 )74!-61•40 through so. 

USDA tncl nco entered into the PCAO partially 

reaolvint tha above Aclainietrativ• complaint. Tb• PCAC requiZ"ecl 

Etao to 8UDm1t • o1oeure plan within 90 day1 of tbe effective date 
of tb• PCAO. lkoo ~•ceivad a go-dar extenaion for aubaiaa1on of 

the po.o, and event.ually aubai~~ct a c1"•ur• tllft te. UIIPl on 
AU9\18'e 1.5, 1111. 

1be PCAO, par•t~aph 8(5), a1ao ~equi~ed ttco ~o: 
• 

comply with tha liftancial 
~·~n•ibi1ity requireaenta tor 
oloautte unt:J.l alo•uzo• ha• J:tean 
oattitlld, pur•uant to 40 era 
211.~10 \b~outh 40 era aes.~11. A' 
tba time ot fubaia•iob ot the 
eleaure plan tar the aur:act 
tapogndaent pur•uant to Paravraph 

' '1(1). 

No doeuaentation ot !kao'a compliance witb th• abova•quoted 
financial r••ponaib1li~y requir•••nta wae aUbaitte4 with tha 

olo•u~e plaa on Au,u.t 11, 1111. 
I 

' I 

i 
I 
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'l'he Ohio Bnvironaental Protection A;•ncv ("OIPA" J , I 
which waa cha~ vitb r••pon•1bil1ty fo~ ov•r•••inv the Ohio leal 1 ., 
pro;ram, diaapproved tha lkco olo•u~• plan. An adjud1ca~1on 

hearin; challenv1nv the 4•nial of ita olo1ure plan waa requeste4 

by lkoo. 

-ioan a- Pracl11:W ( "Alll'"l , ~r owne~ ot th• 

lkae Ka•a!llon raailitY; subl1tted 1 Letttr of Credit an4 standby 

~·• At¥•-..n~ on 3Ufta 21, 1110, to document financial 

~•ponai~111~ to• o1o-ura and JO•~·oloaure un4a~ 40 c.r.a. 
It at5.143 and 141, The Latt•r af credit wa• imadequate Ln part 

tor tailinw to Daae lkeo •• the banaticiar,r of the Latter of 

credit aid Tru.at. If Septeablz' 1tt2, AD on behalf ot lkoO 

aozoreoted the 4at!o1enoiee in ~· 2.181 lAtter ot c:redit and 'l'rUat •. 

In an att..,C io •• ~111~ ~~ liability 00Yifl91 
'IJ 

requil" ... nt ~N' 40 c:.r.a. 1 atD.2.47, lkao •W:t••.,aen~1y sumaittecl 

ita veftual lluility pol1cy ror the Maweillon faoility, wbicb 

contained an exolUiion ro~ pollut1an•re1at~ G1al... tn ~. fa11 

of 1112, lkao aubaitte4 tocuaentat1on ot liability goverav• via a 

co~ate ruarantee. Afta~ OIPA delineated .. varal d•Ciol•nclee, 

lleo ~!ttld doOUIIntation '' OlrA tuffiaient to de•onat~•t• 

11•~111~ o~•te uadar •o'c.r.a. 1 211.147 ~ Mai'Gb, ltla.J 
ftle Vllited stacu HW judpent •• a uttar 

of lav •• to ~ followtnta (l) violation of tae 1111 PCAOI 

(2) violation of •ClAY~ failure to eetabliah financial •••urano• 

tor olo•ur• · aftd po•t-oloftl'e car• llftdar 41 c. r .a. 11 2e1 .143 ud 

141, and violation of acal t~ tall~• to ••tab118b and aaintain 

4 
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41t liability eov•~•v• fo~ auddan and ~cn-audden tccidantal 

occurrence• in aggordango vith 40 c.P.R. I ~SS.l4?. Ekco eeeka 

sum.ary judgment only •• ta 1 265.141 liability ccv•~•t• 

volun~a~ily •••uaed in the PCAO o~ requ1re4 unde~ ftCRA. 

The PCAO between th• partiel unamDiguQUDly aot• th• 

tiaa fo~ lkco'• pe~formance. Tb• \187 PCAO mandate• that !kco 

~oompl~ with financial reaponaibility requirements • • • at the 

ttae of aubaiaaion of the clceure plan • , ·" The JCRA 

~•9U1ationa contemplate that oloaure and pc•t-oloaure tinancial 

~••ponlib111ty ~•quirananta ehall be in place before and durinv 

the oloa~• p~oo•••· 1aa 40 e.P.R. Sl ~65.l43Ch), 145(h), 1t?(e), 

The tinanaial reapon1ibility requir•ment• ara d .. i;ned to •n•u~e 

that fund• •~e available in par~ to c1o•• a taoility, pnit•4 

Ita;•• y. T 1 s Ira•• tad lrqna• Wgrka, 111 r. lupp. 314 (D. s.c. 
1181), aff 1d, SIS r.2d 1361 C•th Cit. 1181). 

!he •cope of .tinanoial raaponai~ility recui~• .. nta · 

aont~aotua11y aaauaed by Ekco in the PCAD ia • ~r• dittieult . 
queation. f.bt court auat interpret the lan;ua;a aa a Wbol• givinq 

•••ning to all lanvu•v• ot the consent ·~• .. •nt. The court au1t 

look •o the olear, unembiw~oua lanv~•v• ot ~. aonwant aarae•ent. 
A OOA8tnt: avz:•••nt 1• a oo-'traat betwe•n the paniu.. Wbare 
lanquaga 1ft a oon•en~ a9r•••ent ie Qla•r •~ah lan~•v• ahall he 

giv•n ita plain •eaninv. Bay Ino, v. wi»erty Mytuol rn,., 
t'4 fa2d 714 (tth Ci~.·1112), 

lkco'• pertinent o~11;at1one unde~ the PCAO •~• to 

•ao.ply vi~ the financial ~•(Uir .. enta for cloaure until a1o•ur• 

I 
I 
I 

) 



hae been Q8r1:itied pursuant to .tO C.P .• R. 5 21!,140 tlJJ'01119b 

2,5.11.• The USIPA artu•• the above lan;uaqe contr•ctually 

oblivat•• lkoo to p~ovide financial aaaurancea fgr cloaure un4er 
• 

40 e.r.a. S 255.143, tinanoial a••uranc•• to~ po•t-cloau~e under 

•o c.r.a. I 315.14!, •nd liabili~Y eovera;e required under 

$ 

In intezopretint th• li•itint ~anvuaqe "financial 

requireaeata f~ clo.ure, until alo•ur• hal been certified,• the 

UIEPA ~eliea upon the finanalal •••~ranee c•a c.r.a. Sl 21!.143 

and 141) and liability cove~••• (40 a.P.R. 1 2,1.14') r~ulation• 

tbealelv••· l&eb re;uir• aaintenance af appropriate •••uranoe or 

liabili~y oov~taae until cloaure il car~~ti•4 and the 

adaini•trator cano!ude• tbat financial r .. ponai~llity 1• no lon;e~ 

~eqU11'ad. 

Aft.c ~•viewing varioua ~efinltiona for "~inanoial 

~••Pftft•ibility• and ~ regulat~on8' uae of alo•ur• •• a ~aporal 

~•f~enoe, t~ Co~ conclude• that the PCAO lan~q• iftalude• 

~tb oloaura and po.t-clotu~• financial •••uranae (S 2e1.143 and 

141) and liablli~y avv•~•t• (I 111.147). con;r111 1ni'il~lr 

ut1111ed tbe ~~ •ri~anoial ~••ponai~illtJ• when d••o~ibiftq all 

atandard• •at. tonb 111 •o c!7.a. tl aal.l.t.O•S.JO. 42 u.a .• c. 

I &~a). ,.d•~•l aeti•t•~ noticea d1•au••inv the relevan~ I JIS 

ratyl&tion• utili•• •tinanalal l'e.,aneibili~r· w~•n ~·~•rrin9 to 

botb financial •••~•riCe (II 211.1•~ an4 148) and lia,llitr 

QOYa~•t• Cl 311.~'), ~ u•• eitbar •rinanc1a1 •••urano•" ~ 

• 
. .... 



•liability cover•9•~ wben refe~rin9 ~o one ~ut not the other, 47 

Fed. Ret• 16,144•41 (lJIZ)I '0 Ped. ,.q. 33,eD2 (lil5), 

Alter examinin; the ~bov•·qu~ted Conaent lanquaqa 

a• to time of performance and •=cpe, th .. eourt concl~~•• that !kco 

WIJ una.mD19\l9\11lf oontraotuallY requirael unda~ tha .PeAO to pJ:ovicSe 

! ina~::.::•:.:l:.....=•:..=•.=.•ur.=...::a=1'l:..:c:.=•--=-:f o:::r:__::c.::.l o=•:.:u::r:..:•:-=un::...d::..:•:.::~":..._...:_4-=-0 __;c::....:'='-=-· =•-=-· _.1~2_.:;e=-e -=--=' 1~4=-=3:...t_, 

financial aaaurance for poet•clo•~te und•~ 40 c.F.a. s zes.142, 

and liability coverat• under 40 c. r ,Jt.· I 265. t4'1, upon the 

tubalaa,on of the clocure plan en Ufu•t 15, 1111. lkao did not 

tullf oomply with financial aa•uranc.. and liability aoverag• 

r1q1,1ireaent.a until eptembe~ t, ltta, an~ Mal'ch, 1993, 

Hlp10i.1Wlf• 

Tbe eourt tinda Ekoo'a argument• without me~it 

inoludift9 ita ela1• that it wa• not an owner/operator of the 

N•••111on facility. After nume~ou• •tatamants that disohar;•• 
... 

into the eu~face impoundment were fv~ 4i•poaal of the waate, !kco 

cannot now alata that it i• not an own•r/operato~ ot a haaardoua 

wa•t• faoil1~- ... JkcA BaDlY HIIO at 3 c·~t i• und!lpUtld that 

'tha aur~aoe . .U.pouftcblent nevu waa u••d for the teapo~•I'Y 

cent.l~ of wa1tu. lather. all vaatea plaaed in tbe au~taoe 

impoUft«man• wer• intended tor permanent diapoaal thara.•) 

. .UIIPA alao •••• ~uclvaant a• a aattel' of law apart 

r~aa the PCAO oblita~ion• •• to it. RCIA olaima to~ tai1ura ~ 

aetab11ah tinangial •••uranoe un4et 40 C.7.1. II Zll,l43 and 145 

and liabi11tf eav•r•v• undar •o c.w.a. 11 2,5.141. !kco alao 

7 
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••eJca j\aclpeft't •• a u1:.tar of lav a1 

r~ired amdazo acJU.. 

To zoeoova- Qncle S 3 

ltate• au1t ••eabliah the tollowin; 

(1) lkca ia a "Pt¥'8 .... 
in I 10G•(•5J ;f ~eRA; 

--.... -- -. ·-·--
~.aiM H17-101 

f'AX TRAN8MITTAL 

(2) Ekao 1• an own~ o~ op~ator of 
a ba••~~· waate tcaat .. nt, atar•9• 
~ diapoaa1 fao111ty aub~ect to 
J.ntw1a •tatua •tandan•• Uld 

(~) lkco falled to ooaply with RCRA 
~-.u~eaent• applicable to the 
facility (~ 11 261.14~, 1~& and 1,,,. ·.' 

-~--------=·-

!her• il ne «Uiputa that mcco 11 I peri9R u~dezt .JtCJtl. The COUI't 

vi11 ad~••• the r ... inlnt two pr•r•~i•ite• to 1la~L1i~y under 

RCM, 

Defendant Bkao i• an OVI\ezofoperatg~ ot a ha•ardo\1• 

va.te facility ~~~·ot ~o iftterta •tatu.. 111 taeilit1e• in 

exiatenoe •• o! llovabu 11, 1110, Which treated •toraga or 

4iaDoAl of haaal"Clo~• vaata, wer• '"aqu!~u to attain intaril 
etatu or obtab a pena!t. Defendant lkoo'• xa .. i11oa taoility 

v .. in ••i•tenaa ea lov.abe~ 11, 1110, and ~11ed'vitb the 

p:eliaina~ notlliaa~icm requuaentl of t 1010 (a) ot RCRA. lkco 

failed to •ubai~ 1-. ••~ A Pe~it Ap,plication re.ultin; tn it• 

:tail~• to aa.bt•ft ia~zoia atat\11. Baveval', taoiliti" wbiah 

!aile4 co •~l•vw l~l• •••~-- v•~• liabla to comply witb tb• 

.tandard• ~·eo ~pon 1nt8rla •tatu• raa111ti••· Ao c.r.a. 1311. 

Witbout int~ia •"•tll• o~ penit, ti'Hb•n•, •H~"•t• = dl•poaal 

of haa~oua wa•c• va• prohibited und~ 43 v.1.c. 1 1121(A) • 

• 



.. 

P.2 

Although defenaant tkco ar;ua• that it did ftQt 

t~aat, 1tore, or diapoat ot hazaraoua waata attar Hovembe~ 1P, 

1110, tb• court oonol~•• that it i& an ownar/oparator at a 
• 

ha1ardoua w~e taoility. Ekco relie1 u»on the following two 

related arqua•nt•a w••t•v•~•~• discharqed to the eu~tace impound 

aft•~ November ~9, 1•ao, were no~ naaardcua waatar and any 

h•aardoul waJtet diec~ar9•d to ~h•:•~rfac• impoundment prio~ to 

1910 we~• not ato~ or treated •fta~ ~· effeotiva data ot th• 

ftfUlltiOnJ. JOllDWinq ~9oia anal~aia t~~tha~, Real regulations 

were not applicable to the surface iapoun4men~ 1ncludin; the 

.di1put•d tiaanoial ~••pon•ibility ~equir .. anta. 

Tb• eourt find• both ar;ua•nta 1aokint i~ =•rit. 
spec1t1cally, !kao ini~ially clairaa that the waat•watazo "•1xtve• 

d1•char;e4 to tb• •urtace iapoundment att~ 1110 w.a not a 

hazardOUI Wll~t p~•~•nt.to the D.c. Circuit's recent deciaion in 
~ 

lbtll Oil g;, y, P·'·'·P·A-, 110 r.ad 741 (D.C. c~. 1tl1). 

Relyint upon ~ba D.C. 012aui~'• analylil V&Q&~~nt the U.I.I.P.A. 1 1. 

u•• at tfte •aixt~• rule,• lkoo lpeoifiaa11y claia• that the 

u.s.I.P,A.'• Oftlf ba•i• tor' cl•••itying the wa1tawa~•r •• 

hazardvua vaet• 1a unaoun4. u.a.z.P.A. ~••ponda alatain; that 

hlllr~e~l V11t1 halotenatad 1o1vant1 •uob •• TCA and ~e• w•~• 

introduce• into tbe eurtaee inpound, aanated &ftd a1spoae« ot alta~ 

1110. lkoo a4ditionally pua,.d 9~cundwat.r t~aa tbe aquife~ la~•n 

witb aaclaiua, lead ucl chrada a11etac!ly l••oh..S ~¥e~a ~· ~race 

iapound, uaed the puapecl wat•zo with hith l•v•l• of ~eavy me.ta1e in 

• 

'p ojc.l 
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1~• non-aon~oc cooliftl proeesa, and diacharqed •am• caCk into the 

autace iapounf. 
!be cou~t oonclu4ea that halarda~a waata waa 

• 
diacharvea to the aurtaoe impound aft•r ~tao, thereby oonatitutinv 

tto~av• or d1•poaal attar ~· RCRA deadlifta. G~oYndvat•r 

oontaini.nt ohroaiua, cae1m1um, lead., Tel and 'l'CA vaa u•ad by lkco 

' tor non•oontaot. cool1nt an~S cU.•cm•*l" "'* to 'tha aurface iiiJ)ound 

~tbqut tzoeatMnt.. !:..-•...:i;..:::.c:l_cS=.:i::..::•:...::o.=.:ha=r;-•~c_o..;_n_ta.;;;_i::...n-...:•...:.d_h•_•_a_r_cS_o_ua__.;w......;;a=•....;.t~• 

lilted under t•n~al RCIA tuideliftaa. A 11ate4 haaa~doua waate 

(~ cadaiua, !CA, Tel) reaaifta a haaardo~• waata un~il i~ ia 

4e1i•ted evan When li•ted va•t.a •~• contained tn non•lil~e4 

ute~iall •ueb •• f&"CNftCiwat.R w aoil. 53 red. lte,. 17,111 

(KaY 17, ltll)l IJ red. 1 ... 37,041••&. contra~ to Kkeo'• 

1111rtion, thl trouudwatar doe• no' fall within the lb•11 oil 

mixtU&-e ru1•· !be iMt&nt haaardoua wa•t•• a:re haaardaua wa1ta 

tu~•u•nt ~o ~ "aontatn.d in• ~1• explained abo¥8.!ndependant of 

'the "llixture nle, • 

.Additionally, Btoo aot:lve11 aauted the pre•RCIA 

(Hove~~ ltlo) haa~~· waate attar the RCRl deadline. Active -
aanave .. ne of h•••_.oua va•t• •Ub]tcta an ownar/~ato~ t~ RCIA 

ratulationa. IfF•· Qaplp•l AI••· y, JJD1tM ltatea, 119 F. 2d 

111 (D .. C. Cil'. 1110J 1 ppt'lll ftdee y. C1pv Dt;er lyltae, 

701 p, IUpp. 1i~l. (I.D. Obio 1111). Zkoo phr-Sca11Y dil~~~ the 

pre-acaa baaardoua w••c•• »r dlaoba~ing ailllona or va11one of 

II'OUftiSWatu uaecl •• DOft-cantav• eM1lft9 waur baOk iftto tba 

IUI'faoe 1apound and pwaptnv vrvunctvatu- fa"a tha IUI'I'CNnd1nt 

10 
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e aquifer. Reoent aoil lamp lea •urrcu.ndinq the au:-tao• impound 

indioate4 hi9h1Y elevated level• of the characteristic heavy 

aetala laad, chromium, and cadmium alo~; .. with 'l'eA and TCI~ .. 
Tbereto~e, lkoo wae an owfter/aparator ot a hazardoua w&ate. 

tao111ty •u~jcct to tnteria •tatu& r•quirement• under 1 3001 ot 

RellA. 

' ~ To ••certain liability undar S 3001(1), the co~ 

aust f1:tall:r deteraine wbioh f1nanc1a.l re•pon•i~11ity l'equiz'utent• 

•r• ap~11cab1e to Ekao in4ependent of the contractual o~ligetlon. 

ot the PCAO, and vhethe~ lkco ha• complied wicn tne atatutory 

4ocumentation p~oviaiona o! tha applicable requir ... nta. 

lnitially1 the C~t eoncluda• that Bkoo waa ~•quired to ca.ply 

... with financial •••uttanoe tor olo•ure Wld•r 40 c.r.a. i JCI.1,2, 

Without iftterim •tatua or final permit, treatment, •tora;e o~ 

diepo•al ot ha•ardaua wa•t• at a facility 1• p~ohiblted. •a u.s.c. 
I 6tll(a). Arter ta!lin; to 1ubait ita Pal't A Application tor 

~i~, Bkoo nev•~•l••• waa ati11 •Ubject to the financial 

.aaau~anoa tor cloau~• ~evulatiofta. 'o c.r.a. 1 J&I.IJ so Fed. Ia;. 

31,141. UD!tt4 ltat'l y. llltgan Metal [!Dilhinq CA·• Ill r, lupp. 

at 111. 

lkao did not •tt .. pt to eetabli•ft tinaftaial 

•••uranae for clo8~e until ~une 11, ~'10, loft9 afte~ the ACAA 

deadline, Wh•n AHP aumaitted the a~ove-de•CI"ita.cl Le'tit:u o~ cz:-e..tlt. 

and TrUat on behalf ot lkco. The Lett•~ ot C~edit'• defiaiiDOiea 

ere .anditp\1;14, on leptnber t, 1ttl, AU t 1na11r aubaitta4 

4oouaentation correctift9 tba datiaiencie• in the Lett•~ of credit, 

)1~ • .(5 

_/,et'/ 

~·'' ; ,. r. 

Jcl~ .' (). 
f qr· / .. ,.. e II 
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tb•••by ••tiafyint itl du~y to aaeabl!l~ t!ftaneial •••uranoe tor 
~erato~a, lkco waa reaponaible tor eatabliahinq 

tinangial •••uraftca tor clcaura under 40 c.r.~. 265.143 • .. 
The cout ia awa~:• ot Ek~o' 1 ar;uaantt concunin; 

the •tatement• made by the o!PA purport1n9 to extand and/or waive 

~· aeove requir•ant.. Atter car•tul. reviev ot the pertinent 

corre•pondanc•, th• Oo~ oo~ludeJ thac any ••»r .. an~aciona mi41 ' ~ 
by CDA ottic1•l• are 1nauft1cient to re:aove lkco'• liability, but 

are ~o be aon.id.red •• •iti9•tint oirou•ataucea when ••••••in; 
• ' 

'l'ha eoun ia unable to tlnc:l ai • utt•r of law ~bat· 

ltao waa ~-.aired to eatabli•b po•t•aloaure financial aaaurance 

under 40 c.r.a. 1 211.141. Pinanoi•l aaauranc• tor poat-c1o.ure 

1• zoaqu!rlld tor diapo•a1 uni~•· The c~t .t.• unaltla to aaoel'tain 

vbet.ber bazarcloua va1ua were "at.oz'.S" o&- "diapo•e4 of• •t the 

a~taoa bpouftd Pl'iR to acM. IVIft ttco ia WliUI'a vhathazo 'be 

au~taaa i~und vaa tor ator•t• or dilpo•al or pre-1110 ba1ardou• 

wa•te and poa~·ltiO vaatevat.R oontaiaint haaardoua nate. lkco 

repeatedly ~·t~ to the ·aurtace t.poundaant •• a di•po•al unit, 
~t enua•rat .. a n .. •tratatJ !~ 4i•po•int of baaa~doua ma~eriala 

off-•ita in aft autu•t 21, 1111 lett~ trom AHt '- OIPA· 

'J'haretqzoe, ~ united n.t .. xoticm tor Partial au.ury ..Tw:t.,...n: 

•• ~ Liability ie denied vitb re.,eot to ttnancla1 ae•uranoa for 

poat-cloav• unde&- 40 C.F.a. I lll.:l41 a~ thla •1M· 

Till court 11 1118 IIMII~I ,, find •• • •ttll' Of laW 

tha~ Bkco v .. requ:Lzoad to pttovlde liability cover•t• for •uddan 
-.-------------------~----------~----~~----------

11 
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and non-•udd•n aaoi4•nta pur•~•nt to 40 c.1.1. S 365.147. In part 

4lt •~• ~o the tactual 41•pute cu~lined above and th• ra;ulatton'• 

lanquaCJe ~•ct\l11"inc; "operation of the facilitY'', the court c::annot 

•"' 

app~y the tact-driven caae law 1n t~l aria to IIQiftlin Whathe~ 

lia~llitf ooverava is ~•qu1~•4· lkco ar;uea that owne~/opel"atort 

had the option in 1•ao ot ••c~in9 lia~ility covera;a tor 

"operation of the tacility• or ceafint oparation (i.e4 eliminating 

ditoba~;• of haaardou• wa•t• to ·~~faaa impound under Bkoo'• 

interpretation) ..... D r• Mat'Jr at Gprdon B•d4 wuaaer CQ., 

,o. II•Ol•R (lkco App, H). In ~••ponaa UIIPA. reliea upon cavaral 

ca••• ~•qu1~1ng liability cov•~•v• f6r fae111t111 .,vrint 

halarclOUI waat. aftea: the intt'&"ia •tatu• deadlilse .... u.•l T I A 

1ra11 and lr;n•• lprka, 18~ F. supp. 314 (D. I.C. 1188)7 g.a. X• 

Q1py Wat;t~IYJttll, 701 p, IUpp. 1341 (I.D. Ohio 1111). 

Arter careCul review ot the voluminoua ca•• lav 

provic.\e4 and S.n~en•ive re•tarob, the coUzot 18 llnabla to da'tenirae 

lf •ia»i~~tr ooverat• £• ~•qu!rad •• a aatter ot law t1van tbe 

pl'elent •tate of the tact•. fta c••• neueat: on point, A;rdon Bed 

__ , lcPMr Ga· '· aa:a, involved. off•a1ta d1apo•al or ·~· haaa~dou 

wa•te• 1kiuecl troa the •urtace 111pouncl. CliYen the raat••peo£ti.o 

nature ot tha pertinent oaae lav and tbe lau o, clia:eot:l.cm tr• 

tbe app~iata r-.ulationl, tbe. court 1• una~le ~o ent•~ j~dfaent .. 
•• • ••tter ot ·law· f~ aith•r Dco or the onl ted statu on t!aeh-

lndividual dlapoaitiva aotiona •• te RCRl l1lDil1\y GVVIrlt• •r•rt 
fraa ~• PCIO oon~aatual cbli;a~iona. 
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THIRIFORI, the United ltatae 1 Motion fo~ Partial 

su.ar)' .7\ldpen• 1• vranteci in pazot with r••,.ct to the PCAO 

finan~a1 •••uraneo to~ cloaura an4 po•~·oloaure under 40 c.r.a. ~ 
• 

11 a•5.143 and 14!, and liability cov~•a• under S 2&,.147. !he 

United stat•• Motion to~ rartia1 •~..-r.r :u4qa.nt is al•o ;~•n~ed 
in part •• to tinanaial •••uranc• t~ o1oG\Ir• und~ RCRA, bUt 

4enie4 •• to tlnanaial •••urance f'~ po•~-glo•~~• and li&Dllity 

oavet•9• und•~ •eRA apa~ troa PCAC con~~actual oblitation•· 

fURTIIRMORI, lkoo'• Motion fa~ tartial suamary 

3ud;aent ia denied in ita entirety. 

IT II SO ORDIRID• 

14 
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FILED 
UMl'%'~ ttATES_J)~S'l'R::tCT COUR'1' 

MORftiiit 2JflftM!tl2or OHIO 
IASTER.N D:X:V%I;OM 

CL~l{I(,U.G Ct~rilfCt' COURT 
::~RTHa~~f~\l~~b OF OUIO 

UNl'l'JD S'l'AT!I OJ' AXD%CA. ) J1Jo:bB PAUL ~. MAT%A 
) .; 

Plaintiff ) CAll NO. Sti2CV1245 
) -v•- ) 
) ' P!RTII.L .ZQDSIMift I+N.':U 

IXCO KOUJIWAR!I, IMC, ) 
) ~ 

Defandan~ ) 

- .. - ______ --;,-

F.S 

Thi• eourt, having entered its Memorandum ot 

opinion and order in ~b• above captioned oase, hereby ente~• 

• judqaent tor the United State• an4 agai~at !kco Hou•eware• •• to 

the fDllow1nt glaime br the Un1t•d Statee: 

.. 
I) olo•Yre and poat ol~u~• fin•noial •••ur•nca 

(40 c.r.a. IS 215.143 an4 145) and 11abL1!\y 40Ytr1GI (60 C.F•I• 
1 atl.~f7) convaotad fozo ift th• PCAOI ... 

2) financial a••urance far clo•~r• (40 o.~.a. 

S 215.14?) iapoeed under RCRA. 

Thia ••tter •hall vo to t~ial •• to all ~ ... inin, 

claial not apacifically adjudicat.d in the inltant partial 

~u4pent entry, 

r 
I 
I 

I 



t 

t 

) 

UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

UNITED STATES OF AMERICA, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Judge Paul R. Matia 
Plaintiff, 

Case No. 5. 92 CV 1245 
V. 

EKCO HOUSEWARES, INC. 

Defendant. 

DEFENDANT EKCO HODSEW ARES, 
INC.'S FIRST SET OF INTERROGATORIES 

TO PLAINTIFF UNITED STATES J>F AMERICA 

D.S·.l\ 

Defendant Ekco Hou~ewares, Inr-. ("Ekco'') l<:>viii.tests that Plahttiff U:n~.;~.ed States of 

America ("United States") answer the foilm~:.~ng int:err11)gt:<tories pursuant to Rule 33 of the 

Federal Rules of Civil Procedure within thirty days uf tb·.~ date of service. Thes~t; interrogatories 

shall be deemed continuing, to the extent provided't i:n Fed. R. Civ. P. 26(e). so as to require 

supplemental responses if Plaintiff, or any other f:''~''·"-ull(s) acting on its behalf, obtains further 

' 
information between fue time the ansviem ~re ser;,,·:1 and the trial that rend~rc· the responses 

given to these inten:ugatode~ incomple~~ and/cw incorrect. 

C: I WP51 \9231!\9238iil)2:) 
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INSTRUCTIONS 

A. Scope of Discovery (Location and Custody of Documents and Information). 

These interrogatories are directed to the Plaintiff and cover all information in its 

possession; custody or control, including information in the possession, of its officers, 

employees, agents, servants, representatives, its attorneys, or other persons directly or indirectly 

employed or retained by it, or anyone else acting on its behalf or otherwise subject to its control. 

B. Scope of Discovery (Time Period). 

Unless otherwise indicated, these interrogatories apply to the time period from 1972 to 

the present or any portion thereof. 

C. Identification of a Natural "Person." 

Whenever in these interrogatories there is a request to identify a "person," state or 

identify the person's: 

1. name; 

2. the form of its organization (corporation, 
partnership, etc.); 

3. present or last known principal place of business; 

4. telephone number; and 

5. business. 

D. Document Production in Lieu of Written Response. 

Whenever a full and complete answer to any interrogatory or part of an interrogatory is 

contained in a document or documents, the documents, if properly identified as answering a 

specific numbered interrogatory or part of an interrogatory, may be supplied in place of a 

- 2 -
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written answer provided that the specific sections or pages from the document that are responsive 

to the interrogatory are identified. 

E. Definitions. 

In -cases where these interrogatories refer to terms which are defined under the 

Definitions, the appropriate Definitions(s) shall be consulted when responding. 

F. Incomplete Response. 

If any interrogatory cannot be answered fully, as full an answer as possible should be 

provided. State the reason for the inability to answer fully, and give any information, 

knowledge, or belief which the defendant has regarding the unanswered portion. 

G. Deletions from Documents. 

Where anything has been deleted from a document produced in response to an 

interrogatory: 

1. specify the nature of the material deleted; 

2. specify the reason for the deletion; and 

3. identify the person responsible for the deletion. 

H. Privilege. 

If objection is made to responding to an interrogatory or any portion thereof, on the basis 

of any claim of privilege, specify in writing the nature of the information you claim is privileged 

and the nature of the privilege claimed, so that the Court may rule on the propriety of the 

objection. In the case of documents, identify the date of the document, the sender and recipients 

and the subject matter . 

• ' 

- 3 -
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I. Objection. 

If the Plaintiff's response to an interrogatory is an objection, the reasons therefore must 

be stated with particularity. 

J. - Singular/Plural. 

Words used in the plural shall also be taken to mean and include the singular. Words 

used in the singular shall also be taken to mean and include the plural. 

K. "And" and "Or" 

The words "and" and "or" shall be construed conjunctively or disjunctively as necessary 

to make the request inclusive rather than exclusive. 

DEFINITIONS 

Unless otherwise indicated, the following definitions shall apply to this discovery request: 

A. "AHP" means American Home Products Corporation, its employees, agents and 

representatives. 

B. "Document" means all writings of any kind, including, without limitation, the 

originals and all non-identical copies, whether different from the originals by reasons of any 

notation made on such copies or otherwise including, without limitation, correspondence, 

memoranda, notes, diaries, statistics, letters, telegrams, minutes, contracts, reports, studies, 

checks, statements, receipts, returns, summaries, pamphlets, books, interoffice and intra-office 

communications, notations of any conversations (including, without limitation, telephone calls, 

meetings, and other communications), bulletins, printed matter, computer printouts, teletypes, 

telefax, invoices, worksheets, graphic or oral records or representations of any kind (including, 

· without limitation, photographs, charts, graphs, microfiche, microfilm, videotapes, recordings a ., 
- 4 -
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and motion pictures), electronic, mechanical or electric records or representations of any kind 

(including, without limitation, tapes, cassettes, discs, recordings and computer memories), and 

all drafts, alterations, modifications, changes and amendments of any of the foregoing. 

C. - "Ekco" means Ekco Housewares, Inc., its employees, representatives and agents. 

D. "Hazardous Substance(s)" means substances which meets the definition of 

hazardous substance in § 101(14) of CERCLA, 42 U.S.C. § 9601(14). 

E. "U.S. EPA" means the United States Environmental Protection Agency. 

F. "Hazardous Waste" means any material which meets the definition of hazardous 

waste in § 1004(5) of RCRA, 42 U.S.C. § 6903(5) 

G. "OEPA" means the State of Ohio Environmental Protection Agency. 

H. "Surface Impoundment" means the lagoon at the Ekco plant which is alleged to 

have accepted hazardous wastes in Paragraph 33 of the Complaint. 

I. "U.S. EPA," "you," "your," and "plaintiff," unless otherwise indicated means the 

Plaintiff to whom these interrogatories are addressed and its employees, agents, servants, and 

representatives. 

INTERROGATORIES 

0 Identify each and every person who has knowledge of any relevant facts relating 

to this action and state briefly the substance of the knowledge of such person. 

Identify each and every person acting on behalf of Plaintiff and on behalf of 

OEP A who had any dealings or communication of any kind with Ekco or AHP in connection 

with the subject matter of this action. 

- 5-
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3. Do you contend that Ekco was required to provide documentation of financial 

assurances for closure and post-closure care of the Surface Impoundment (as defined in 40 

C.F.R. 265.143, 145, 147) to the U.S. EPA and/or OEPA before a final closure plan had been 

approved by either agency? If you answer in the affirmative, state each and every fact which 

forms the basis of this contention and identify each person with knowledge of the facts relevant 

to this contention. 

4. Do you contend that Ekco was required at any time to provide documentation of 

fmancial assurances for post-closure care of the Surface Impoundment? If you answer in the 

affirmative, state each and every fact which forms the basis of this contention and identify each 

person with knowledge of the facts relevant to this contention. 

5. Do you contend that Ekco was required to comply with liability insurance 

requirements for the Surface Impoundment in 40 C.F.R. 265.147 or O.A.C. Rule 3745-66-47 

if it discontinued use of the Surface Impoundment prior to November 8, 1985? If you answer 

in the affirmative, state each and every fact which forms the basis of this contention and identify 

each person with knowledge of the facts relevant to this contention. 

6. Do you contend that OEPA did not suspend Ekco's compliance with the fmancial 

assurances and liability insurance requirements until a fmal closure plan for the Surface 

Impoundment was approved by OEPA? If you answer in the affirmative, state each and every 

fact which forms the basis of this contention and identify each person with knowledge of the 

facts relevant to this contention. 

(J) Identify all Hazardous Substances you allege were discharged to the Surface 

Impoundment, the quantity, concentration and/or volume of such Hazardous Substances, the 

waste or process stream containing such Hazardous Substances, and the time period each 

- 6 -
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Hazardous Substance was discharged. Identify each person with knowledge of the nature, 

volume and concentration of such discharge. 

8 Identify all Hazardous Wastes you allege were discharged to the Surface 

Impoundment, the quantity, concentration and/or volume of such Hazardous Wastes, the waste 

or process stream containing such Hazardous Wastes, and the time period each Hazardous Waste 

was discharged. Identify each person with knowledge of the nature, volume and concentration 

of such discharge. 

\,JG' \\ 'frobu~~E" 
~\-a 11 '1

5 
9. Please describe in detail "the actual or potential harm" as those terms are used in 

otiS ~. fo\iL.j · 
II f; ;f\lil\ 'J 

"' the RCRA penalty policy, suffered by the U.S. EPA and any other person by Ekco' s alleged 

failure to provide documentation of financial assurances for closure and post -closure care of the 

Surface Impoundment. 

10. Please describe in detail the "actual or potential harm, " as those terms are used 

in the RCRA penalty policy, suffered by the U.S. EPA or any other person by Ekco's alleged 

failure to provide liability coverage for sudden and non-sudden accidental occurrences from or 

related to the Surface Impoundment? 

11. Do you contend that violations alleged in the complaint are "major-major" as that 

term is used in the RCRA Penalty Policy? If you answer in the affirmative, state each and every 

fact which forms the basis of this contention and identify each person with knowledge of the 

facts relevant to this contention. 

12. Do you contend that violations alleged in the complaint pose a "substantially 

adverse effect" on the RCRA regulatory scheme as those terms are used in RCRA penalty 

policy? If you answer in the affirmative, state each and every fact which forms the basis of this 

- contention and identify each person with knowledge of the facts relevant to this contention. 

- 7 -
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13. Please describe in detail what economic benefit the U.S. EPA contends that Ekco 

derived by allegedly failing to provide documentation of financial assurances for closure and 

post-closure care of the Surface Impoundment. 

14.- Please describe in detail what economic benefit the U.S. EPA contends that Ekco 

allegedly derived by allegedly failing to provide liability insurance coverage for sudden and non-

sudden accidental occurrences related to the Surface Impoundment. 

15. Please describe in detail the previous violations upon which the U.S. EPA based 

the upward adjustments made in each of the three individual penalties that comprise the total 

penalty sought in the Complaint. 

16. Do you contend that any bodily injury to any person, or property damage to third 

parties, caused by sudden accidental occurrences (as those terms are used in 40 C.P.R. 264.147) 

has occurred as a result of the alleged treatment, storage or disposal of hazardous substances or 

wastes in the Surface Impoundment? If you answer in the affirmative, state each and every fact 

that forms the basis of this contention and identify each person with knowledge of the facts 

• 
- 8 -
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• 
17. Do you contend that any bodily injury to any person, or property damage to third 

parties, caused by non-sudden accidental occurrences (as those terms are used in 40 C.P.R. 

264.14 7) has occurred as the result of the alleged treatment, storage or disposal of hazardous 

substances- or wastes in the surface impoundment? If you answer in the affirmative, state each 

and every fact that forms the basis of this contention and identify each person with knowledge 

of the facts relevant to this contention. 

Dated: April 20, 1993 

C:\WP51 \9238\92380026 

Respectfully submitted, 

THOMAS T. TERP 
Taft, Stettinius & Hollister 
1800 First National Bank Center 
Fountain Square 
Cincinnati, Ohio 45202 
(513) 381-2838 

cltJJa?r~ol-
STEVEN M. OSTER 
Willkie Farr & Gallagher 
1155 21st Street, N.W. 
Washington, D.C. 20036 
(202) 328-8000 
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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

- - - -· - -x 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

EKCO HOUSEWARES, INC., 

Defendant. 

. . 

Case Number 

5:92CV1245 

- - - - - - - - - - - - - - - - - - -x 

DEpQSITION OF THOMAS JAMES SHINGLETON 

Washington, D. c. 

Thursday, May 20, 1993 

Deposition of THOMAS JAMES SHINGLETON, called for 

examination pursuant to notice of deposition, at the law 

' 1 

offices of Willkie, Farr and Gallagher, Three Lafayette 

Centre, 1155 TWenty-First Street, at 11:00 a.m. before JANE 

w. BEACH, a Notary Public within and for the District of 

Columbia, when were present on behalf of the respective 

parties: 

-- continued --
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APPEARANCES: 

JOHN H. GRADY, ESQ. 
Attorney 
Environmental Enforcement Section 
Environmental and Natural 

Resources Division 
United States Department 

of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D. c. 20044 
on behalf of United States 

Environmental Protection Agency. 

JACQUELINE KLINE, ESQ. 
Assistant Regional Counsel 
Office of Regional Counsel 
Region V 
united States Environmental 

Protection Agency 
77 West Jackson Boulevard 
Chicago, Illinois 60604-3590 
on behalf of United States 

Environmental Protection Agency. 

BONN I F. KAUFMAN, ESQ. 
SUSAN WEGNER, ESQ. 
Willkie, Farr & Gallagher 
Three Lafayette Centre 
1155 Twenty-First Street, N.W. 
washington, D. c. 
on behalf of American Home 

Products, Inc. 

STEPHEN T. MURRAY, ESQ. 
Mintz, Levin, Cohn, Ferris, 

Glovsky and Popeo, P.c. 
One Financial Center 
Boston, Massachusetts 02111 
On behalf of Ekco Housewares, Inc. 
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P R 0 C E E D I N G S 

(11:03 a.m.' 

Whereupon, 

THOMAS JAMES SHINGLETON 

was called for deposition in the above-entitled matter and, 

having been first duly sworn by the Notary Public, was 

examined and testified as follows: 

EXAMINATION 

BY MR.. GRADY: 

Q Good morning, Mr. Shingleton. 

A Good morning. 

Q Could you state your full name, and spell your 

last name? 

A Thomas James Shingleton, S-H-I-N-G-L-E-T-0-N. 

Q As I have already informed you, my name is Jack 

Grady. 

I am with the United States Department of 

Justice, and I am here representing the United States 

Environmental Protection Agency in the case that is entitled 

United States vs. Ekco Housewares. Inc. 

As you have probably been informed, this is a 

deposition which I've called to ask you questions under 

ACE-FEDERAL REPORTERS, INc. 

202-347-3100 
Nationwide Coverage 

800-336-6646 41o-684-2550 
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oath. 

If you just noted, you were sworn to tell the 

truth. 

The purpose of a deposition--! don't know if 

you've been in one before--is primarily to gather 

information. 

My intent here is not to trap you, embarrass you, 

or put you in any awkward position. So if you need to 

take a break, confer with counsel, or just take a break for 

any reason, please interrupt me and feel free to do so. 

The purpose of information gathering is that I 

want answers. So if you don't understand my question, or if 

you need to think about it or you want me to repeat it, 

please do that, as well. That way we will both move along a 

lot quicker. 

This particular deposition is regarding yourself 

and your personal knowledge. 

There is also the possibility that you may 

be designated as a spokesperson for Ekco Housewares 

in this case under a rule of procedure known as 

30(b)(6). 

The general area of discussion that you may be~ 

ACE-FEDERAL REPORTERS, INc. 

202-347-3100 
Nationwide Coverage 

80()..336-6646 411).684-2550 
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1 designated for, as I have been informed by counsel, is 

2 generally with regard to a surface impoundment at ~he 

3 Massillon, Ohio, facility which is owned by Ekco 

4 Housewares. 

5 When I say "generally," I would be asking 

6 questions about the generation, treatment, storage, and 

7 disposal of waste and other materials at that surface 

8 impoundment; the operation of the impoundment; and the 

9 practices and procedures with regard to maintenance and 

10 operation of that impoundment. 

11 Do you feel comfortable discussing those 

12 categories? 

13 A Yes. 

14 Q Also, just generally the time frame that I am 

15 going to be referring to, unless I specify otherwise, would 

16 be approximately 1980 to the present. 

17 Are you fairly conversant with that time frame 

18 with regard to the Massillon, Ohio, facility? 

19 A No. 

20 Q What part of that time frame are you 

21 uncomfortable with? 

22 A. The present. 

ACE-FEDERAL REPORTERS, INc. 
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Q Let me just ask you some background. 

What is your current employment? 

A I am General Manager for EWI Housewares. 

Q And where is that located? 

A Corporate Office, Salem, Ohio. 

Q And how long have you been so employed? 

A Since January 1, 1993. 

Q And just for the record, could you tell me where 

you reside? 

A At 2890 Vermont Street, Northwest, North canton, 

Ohio. 

Q Prior to January 1st, 1993, where were you 

employed? 

A I left Ekco·, resigned from Ekco, on July the 5th, 

1992. 

Q When did you start your employment at Ekco 

Housewares? 

A The last week of October, 1983. 

THE REPORTER: Did you say "1983"? 

THE WITNESS: I'm not sure of the day. 

(Pause.) 

BY MR. GRADY: (Resuming) 
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Q Let me just ask--

A Could I--

Q Sure. 

A What was that question again? 

I want to make sure I answered you 

correctly. 

Q When did you start at Ekco Housewares? 

A I thought you meant Massillon. 

I started work for Ekco Housewares in 1964 to 

1973. 

I left the company and returned December the 3rd, 

1979. 

Q And were you employed during that time period at 

the Massillon, Ohio, facility the first time, too? 

A No. 

Q Where were you employed? 

A At the Ekco Housewares Company, Canton, Ohio, 

facility. 

Q As of 12/3/79, were you then employed at the 

Massillon, Ohio, facility? 

A No. 

Q Where were you employed? 

ACE-FEDERAL REPORTERS, INC. 
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Nationwide Coverage 
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A At the Ekco-Canton facility. It's in Ohio. 

Q At some time did you transfer to the Massillo"-, ~: 
Ohio, facility? 

A Yes. 

Q When was that? 

A October of 1983. 

The last week of October. 

Q And in October of 1983, in what capacity were you 

employed? 

A As plant manager. 

Q And were you plant manager for the entire period 

from October 1983 until July of 1992? 

A Yes--1993. 

I think you said "'92". 

Q I did. 

A Okay, nineteen--you're right. 1992. 

Q Can you describe for me generally what your job 

duties were as plant manager at the Massillon, Ohio, 

facility? 

A Managed the resources, personnel, materials, 

machinery to produce bakeware products. 

Q Would you say your position was a general 

AcE-FEDERAL REPORTERS, INc. 

202-347-3700 

Nationwide Coverage 
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supervisor of the entire operation? 

A Yes. 

Q So in essence you were responsible for the entire 

operation of that plant? 

A Yes. 

Q How many employees did you supervise in that 

capacity? 

A Approximately 220. 

Q And did you have a supervisor? 

Or to whom did you report? 

A To a vice president of operations. 

Q What was his name? 

A There were different names. 

W.P. Miller from January of 1984. 

Followed by a Mr. Ron Fox in 1987. 

Q Was Mr. Fox there when you left? 

A Yes. 

Q Do you know a James Epps? 

A Yes. 

Q What was his role? 

A He was the supervisor of engineering, plant 

engineer. 
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Q Did he work for you? 

A Yes. 

... -' 

Q Was he with you for the entire period that you 

described, which was October '83 to July of '92? 

A No. 

Q Was he there in October of '93? 

A Yes. 

Q When did he leave? 

A He retired--! can't recall. 

He retired prior to July of 1992. 

Q Do you currently hold any positions with Ekco 

Housewares? 

A No. 

Q Are you an owner in any fashion? 

Do you own stocks? 

Do you have any ownership interests in--

A There are a lot of questions there. 

MS. KAUFMAN: Objection. 

Ask him one question. 

BY MR. GRADY: {Resuming) 

Q Are you an owner in any capacity Ekco Housewares 

at the present time? 

ACE-FEDERAL REPORTERS, INc. 
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A No. 

Q Do you have an interest in the Pension Fund? 

A Do you own any shares of stock? 

A Yes. 

Q Do you participate in Directors' meetings? 

A No. 

Q Why did you leave the Ekco facility in 

Massillon? 

A At the request of the management. 

Q· Between July of '92 and January 1st, 1993, 

you didn't have any interim employment, to my 

understanding. 

A No. 

Q Do you still keep in touch with anyone related to 

your employment at Ekco Housewares? 

MS. KAUFMAN: Objection to the form. 

BY MR. GRADY: {Resuming) 

Q Do you still keep in touch with anyone at Ekco 

Housewares? 

A Yes. 

Q Who? 

A Bob Klinger. 

ACE-FEDERAL REPORTERS, INC. 
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Q A personal friend? 

A Yes. () 
Q Anyone else? 

A No. 

Q Have you talked to any of the management 

recently? 

A No. 

Q When was the last time you talked to Mr. 

Klinger? 

A Three weeks ago? 

A Did your discussion involve anything to do with 

your professional capacity at Ekco Housewares? Or was it 

personal? 

A Personal. 

Q In regards to this deposition, other than the 

possibility of speaking to the attorneys, did you have any 

conversation with anyone else regarding your testimony that 

you intend to give here today? 

A Yes. 

Q Who was that? 

A James Epps. 

Q When did you speak to Mr. Epps? 
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A Two weeks ago. 

Q Can you tell me what was said? 

A I asked him if he had been subpoenaed to be 

deposed, and he said no. 

Q Did you have any other discussion? 

A None. 

Q Did you talk about the history of the plant? 

A No. 

Q Did you talk about the history of the surface 

impoundment at the plant? 

A No. 

Q Did you read any materials in preparation for 

today's deposition? 

A Yes. 

Q Can you tell me what you read? 

A Correspondence from 1984 forward. 

Q When you say "correspondence," would that be one 

piece of correspondence? 

A A number of pieces of correspondence. 

Q Can you tell me how many? 

A No. 

Q Had you seen them before? 
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A Some of them. 

Q Had you seen most of them before? 0 ; 
i 

A I can't--

Q Do you recall any of the dates on the 

correspondence? 

A Yes. 

Q Can you tell me what were the dates of the 

correspondence that you recall? 

A From 1984 to 1993. 

MS. KAUFMAN: If I may make a representation, Mr. 

Shingleton was provided with the production documents that 

were produced in response to a United States Document 

Request, and that is what he reviewed. 

Q I don't dispute that. 

I am trying to ascertain which ones he recognized 

from previous experience. 

we will get to it. 

Other than the correspondence, did you read any 

other documents? 

A No. 

Q As part of your job duties at the 

Massillon, Ohio, facility as Plant Manager, were you 

ACE-FEDERAL REPORTERS, INC. 
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responsible for compliance with the environmental 

regulations? 

A Yes. 

Q And in that capacity, did you have any special 

training with regard to environmental regulations? By thac, 

I mean generally the United States law or regulations, State 

of Ohio law or regulation? 

A No. 

Q What was the source of your knowledge or ability 

to assure compliance with environmental regulations at the 

Massillon, Ohio, facility? 

MS. KAUFMAN: I'm sorry? could I hear that 

again? 

MR. GRADY: What was the source of his knowledge 

of environmental regulations in order to maintain 

compliance. 

THE WITNESS: The Federal Register. 

BY MR. GRADY: (Resuming) 

Q So if an environmental issue were to come up, you 

would consult The Federal Register? 

A Yes. 

Q Would you consult any other documents? 

ACE-FEDERAL REPORTERS, INc. 
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1 A No. 

2 Q Are you familiar with the Code of Federal 

3 Regulations? 

4 A Yes. 

5 Q Is that what you mean by "The Federal 

6 Register"? 

7 A Yes. 

8 Q Let me just digress for a minute. 

9 Could you just briefly tell me what your 

10 educational background is? 

11 Are you a high school graduate? 

12 A 

13 Q 

14 A 

15 Q 

16 education? 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

Yes. 

When did you graduate from high school? 

1954. 

Did you have any post-high school 

Yes. 

Where did you go? 

University of St. Louis. 

Did you graduate? 

Yes. 

What year was that? 

ACE-FEDERAL REPORTERS, INc. 
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A 1961. 

Q What was your degree? 

A Bachelor of Science and Aeronautics. 

Q Do you have any post-college education? 

A No. 

Q Do you have any special courses or training or 

anything since that Bachelor of Science? 

A I can't recall. 

Q Are you familiar with the specific regulations--

let me strike that question. 

Are you familiar with the complaint in this 

action? 

A Yes. 

Q Are you familiar that the complaint alleges, 

among other things, violations of specific regulations found 

at the CFR? 

A Yes. 

Q Those regulations are in regard to financial 

assurance, financial responsibility requirements? 

A Yes. 

Q Do you consider yourself to understand or have 

knowledge of those regulations? 
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A No. 

Q Are you also familiar that :his complaint 

involves allegations of violations of State of Ohio 
"' \1: 

I 
I 

regulations that generally involve financial responsibility 

requirements? 

A Yes. 

Q Do you consider yourself to have knowledge of 

those regulations? 

A No. 

Q Well, when you say that you would consult the--

you said The Federal Register, I believe--

A Yes. 

Q The Code of Federal Regulations. 

Can you tell me what you meant by that? 

If some issue came up, you would then check The 

CQg~ of Fed~ral R~gylg.tions? Is that it? 

A Only from an operations perspective. 

In other words, the day-to-day requirements for 

compliance. 

Q Was there anyone else at the plant that you 

relied on or consulted with in terms of environmental 

regulations? 
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A Yes. 

Q Who was that? 

A James Epps. 

Q Did you read the complaint in this action prior 

~o this deposition? 

A No. 

Q Have you ever read it? 

A No. 

Q Did you read Ekco's answer to the complaint? 

A No. 

Q In preparation for this deposition, did you read 

a document that I shall call "The Partial Consent Agreement 

and Order" which is dated November 1987? 

A Yes. 

Q When did you read that? 

A I can't recall. 

Q Was it recently? 

A No. 

Q Would it have been around the time of its 

signature? 

A Yes. 

Q Are you familiar with the terms of that order? 
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A No. 

Q Assuming that such an order existed in your 

capacity as plant manager, would it have been your 

responsibility to comply with any specific terms of 

that order that had to do with the Massillon, Ohio, 

site? 

A No. 

Q Who would have had that responsibility? 

A My superior, the vice president of operations and 

officers of Ekco. 

Q So if an issue were to have come up with regards 

to this document, what would you do, or who would you 

consult with specifically? 

A With the Ekco Housewares officers. 

Q Can you tell me what the Massillon, Ohio, 

did? 

What was its purpose? 

A For what period of t~e? 

Q The time period that you are familiar with. 

A Manufactured cookware and bakeware. 

Q Specifically what type of process did that 

involve? 
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A It was fabrication, polishing, coating, packag:ng 

and shipping. 

Q Can you tell me what the fabrication process was, 

generally? 

A It depends on the product. 

MS • KAUFMAN: Do we need to clarify this as to 

specific periods of time? 

MR. GRADY: I would be happy to do that. 

I had tried to focus his attention on the period 

between 1983 and 1992 where he was plant manager, and I can 

do that. 

But first I would like to ask you: 

You said you had been employed at Ekco from 1964 

to 1973. 

During that period are you familiar with the 

processes that occurred at the Massillon, Ohio, 

facility? 

A No. 

Q Did you have any involvement with the Massillon, 

Ohio, facility at that time? 

A No. 

Q When you came on board in 1983, did you have 
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2.3 I 

occasion to review the history of the Massillon, Ohio, 

facility? (): 
I 
i 

A Yes. 

Q And during that process of reviewing the history, 

did you become familiar with the production processes 

of the Massillon, Ohio, facility prior to your tenure 

there? 

A No. 

Q When you reviewed the history, what did you 

learn? 

A Some of the processes that were pertinent to our 

ongoing projects of environmental issues. 

Q Specifically what? 

A The cleaning of the product. 

Q When you say "the product," what product are you 

referring to? 

A The cookware. 

Q The cookware. 

And how was that product cleaned, to your 

knowledge? 

A With a vapor degreaser. 

Q When you say "a vapor degreaser," is that a 
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specific machine? 

A Yes. 

Q Was there more than one vapor degreaser at the 

plant? 

A Yes. 

Q In 1983 was there more than one? 

A Yes. 

Q How many were there? 

A Three. 

Q · And did you, in your learning of the history 

prior to your employment, did you learn whether or not.there 

were three vapor degreasers prior to 1983? 

A (Pause.) 

Q Maybe I should ask a more simple question. 

How long had they had three vapor degreasers? 

A Since 1980. 

Q Do you know when in 1980 they had added or 

installed the vapor degreasers? 

does? 

A No. 

Q Can you tell me exactly what a vapor degreaser 

A It cleans metal products. 
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Q And how does it do that? 

A By heat and chemical reaction. 

Q And in the process line, or product line at the 

Massillon, Ohio, facility, can you tell me where tr.is 

process took place, the degreasing process? 

A In two different areas of the building. 

Q Where was that? 

MS. KAUFMAN: I want to just limit time periods, 

again. 

BY MR • GRADY : (Resuming) 

Q Okay. 

A As I said at the beginning of my deposition, the 

focus of this questioning, unless I specify otherwise, will 

be from 1980 forward. 

I understand that in certain instances there is 

overlap. Some things may have occurred prior to 1980. My 

focus is 1980 forward. 

If in fact it happened prior to then, you can 

specify that it happened prior to then. 

MS. KAUFMAN: I just want to be sure what he is 

testifying about from personal knowledge and what he is 

testifying from from the review of historical information~ 
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so that it is clear for the record. 

That is all I am concerned about. 

BY MR.. GRADY: (Resuming} 

Q Well, we can do it either way. 

I can ask two questions each time, or you can 

specify from the source of your knowledge. Whatever is 

easier for you. 

A Okay. 

Q My preference is your personal knowledge, and I 

understand that you carne on board in 1983 so some of your 

knowledge is based on your study of the history of the 

plant. 

I could ask you--let me help you here. 

When you came on board in 1983, was there any 

change in the process to your understanding? 

MS. KAUFMAN: Change from when? 

MR. GRADY: A change from before he came on 

board. 

THE WITNESS: I have no knowledge. I know what 

occurred in 1983, October. 

BY MR. GRADY: (Resuming) 

Q Did you implement any change in the process in 
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1983? 

A No. 

Q Do you have any knowledge of any change in the 

process occurring between 1980 and 1983? 

A No. 

Q You may have told me, but how did the degreaser 

work? What was the method that it used to degrease? 

A Steam-heat brought a chlorinated solvent to a 

temperature of over 160 degrees, and the vapor from the 

chlorinated solvent cleansed the part, the metal product. 

Q Would it be cleaning product, or machinery? 

A Product. 

Q Do you know what the chlorinated solvent was? 

A 1983? 

Q Yes. 

A It was 1,1,1 trichloroethane. 

Q Did it have a brand name, to your knowledge? 

A I couldn't recall. 

Q Now this vapor, what would happen to it after it 

would clean the product? 

A It would stay in suspension. 

Q Did any wastewater result? 
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A No. 

Q What would happen to the unused solvent? 

A It stays in the container at all times. 

You have to replenish it because the vapors 

dissipate. 

Q What was it cleaning off of the product? 

A Lubricants. 

Q Where did they go? 

A It settled into the bottom of the degreaser. 

Q · Was there a wastewater that resulted from this 

process? 

A No. 

Q Where did the lubricants go? 

Were they in solid form? 

A The lubricants were boiled off in a still and 

then captured in a drum and disposed of. 

Q Are you familiar with the surface impoundment 

that was at the Massillon, Ohio, facility? 

A Yes. 

Q Was there more than one, to your knowledge? 

A No. 

Q Can you describe the surface impoundment for me? 
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A It was a large lagoon, approximately 100 yards 

0 wide by 75 yards long. 

Q And there was liquid in it? 

There was liquid in the lagoon in 1983? 

A Yes. 

Q And where did that liquid come from? 

A It came from the process water. 

Q Where did the process water come from? 

A It came from a well. 

Q · Where was the well? 

A Underneath the building. 

Q Where did the contents of the well come from? 

A The contents of the well is water. 

Q When you say "process water," can you tell me 

what you mean by "process water"? 

A Process water is we converted well water to use 

as non-contact cooling water in the degreaser process 

primarily. 

Q So the non-contact cooling water, how would it 

cool the degreasing process? 

A Through a series of tubes that surrounded--if it 

was a jacket, surrounding the vapor area. 
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Q Where did that process water--how did it get to 

the surface impoundment? 

A Via piping. 

Q The lubricants you described that settled to the 

bottom, where did they go? 

A As stated before, they were boiled down in the 

still, pumped into 55 gallon drums, and disposed of. 

Q Did they ever come in contact with the process 

water? 

A No. 

Q Was the lagoon ever used for discharge of--and 

this may be from prior to your involvement with processing 

involving aluminum manufacturing, aluminum product 

manufacturing? 

A I would have no knowledge. 

Q Do you know whether or not Ekco produced an 

aluminum--a porcelain-teflon-finish aluminum product? 

A Yes. 

Q And do you understand, did they do that in 1983? 

A No. 

Q Do you know when they had stopped producing that 

product? 
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A From historical data in the 1970s. 

I can't recall the dates. 

Q Do you know when the surface impoundment was 

first placed into use? 

A No. 

Q The surface impoundment was in use in 1983? 

A Yes. 

Q What were the purposes of the surface impoundment 

in 1983? 

A To discharge noncontact coolant water. 

Q Was there any other discharge to that 

impoundment? 

A Yes. 

Q What was that? 

A Spray booth water. 

Q What do you mean by that? 

What is "spray booth water"? 

A In the electrostatic spray operation, you employ 

a washwater booth that circulates the water up and down a 

curtain in order to capture the overspray. On occasion 

those were discharged to the lagoon. 

Q Am I to understand you to say that none of th 
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solvents, after they were used, ever went to the surface 

impoundment? 

A No. 

Q I'm not to understand that? 

MS. KAUFMAN: Could you ask the question a 

different way? 

BY MR. GRADY: (Resuming) 

Q Did the solvents, after they were used, ever go 

to the surface impoundment? 

A. No. 

Q And this is from 1983 to 1993? 

A (Pause.) 

MS. KAUFMAN: You should say "yes" or "no."_ 

\ 
THE WITNESS: I'm sorry? Could you ask the 

question again? He turned his back. 

THE REPORTER: "And this is from 1983 to 1993" 

was his question. 

THE WITNESS: Was there solvents? 

BY MR. GRADY: (Resuming) 

Q For that entire time period, from 1983 to when 

you left the company, did the spent solvents ever go to the 

surface impoundment? 
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A No. 

Q Do you know where the drums went where the 

lubricants were stored? 

• A The still-bottoms were handled by authorized, 

certified hazardous waste disposal companies. 

Q Do you know who that was? 

A One was Ross. 

I know we used more than one. 

Ross Incineration Service was one. 

Q · When you came to the company in 1983, were there 

any other type of rinses or waste waters generated as a 

result of the production process? 

A Just the still-bottoms. 

Q Was there any treatment given to those at 

Massillon, to your knowledge? 

A Treatment? Just disposal. 

Q And these were the still-bottoms that were 

disposed of in the drums? 

A (Nods in the affirmative.) 

MS. KAUFMAN: You have to say "yes" or "no." 

THE WITNESS: Yes. 

MR.. GRADY: I am going to ask you to mark this () 
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Deposition Exhibit No. 1, or A, or whatever. 

(The document referred to was 

marked Shingleton Deposition 

Exhibit No. 1 for identification.) 

BY MR.. GRADY: (Resuming) 

Q I will hand you a copy of a correspondence that r 

have had marked Shingleton Deposition Exhibit No. 1. 

(Discussion off the record.) 

BY MR. GRADY: (Resuming) 

Q I have asked you to take a look at a 

correspondence that I have had marked as Deposition Exhibit 

No. 1. 

Would you take a look at that and tell me if you 

have seen this correspondence before? 

1984? 

(Handing document to the witness.) 

A Yes. 

Q Have you seen it recently? 

A Yes. 

Q When did you last see it? 

A Yesterday. 

Q Do you recall receiving a copy of this letter in 
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A I can't really recall when I received it. 

Q Do you recall receiving this letter? 

A Yes. 

Q Prior to yesterday? 

A Yes. 

Q And is this an accurate copy of the letter that 

you received? 

A Yes. 

Q I would just note for the record that this copy 

bears Bates Stamp numbers that were provided by Defense 

Counsel. 

I would ask you to take a look at page 2 of thi"s 

letter, and specifically reading the third full paragraph. 

That is the paragraph right after the numbered sections. 

If you could, read that paragraph to yourself. 

(Pause.) 

In that paragraph that I referred to--and I don't 

mean to paraphrase--but generally there is a discussion of 

Ekco's use of 1,1,1 trichloroethane and trichloroethylene in 

degreasing operations. 

It discusses that the "degreaser units has been 

physically segregated and discharged via storm sewers to~ 
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3S 

on-site surface lagoon for a period of time dating back t8 

at least 1979." 

Is that an accurate statemenc? 

A No. 

Q Did you discuss this matter with Mr. Leo Haun at 

the cime? 

A Yes. 

Q What if anything was done to clarify that 

statement in the letter, if you know? 

A Ongoing analysis. 

Q And what occurred that has changed the accuracy 

of that statement since then? 

MS. KAUFMAN: Objection. We haven't conceded 

that that statement is accurate. We contend that it is not 

accurate. 

BY MR. • GRADY : (Resuming) 

Q A£ter reading that statement back in nineteen, 

whenever you received it, approximately 1984, you testified 

there was ongoing analysis. 

What did your analysis determine? 

A It determined the source of the contaminated 

water. 
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Q What did you determine the source of the 

contaminated water to be? 

A An abandoned well. 

Q Is the letter true to the extent that it mentions 

the use of 1,1,1 trichloroethane for 20 years? 

MS. KAUFMAN: Could you ask him more specifically 

what is or is not true? 

MR.. GRADY: Okay. 

BY MR.. GRADY : (Resuming) 

Q . Tell me what portion of that paragraph is not 

accurate? 

A I don't know how far back they used 

trichloroethylene or 1,1,1 trichloroethane. 

I can't say for 20 years. 

I have no knowledge. They have used that 

particular chlorinated solvent. 

Q So that is the part that is not accurate, the 

particular time period involved? 

A I can't say that it is, or it isn't. 

Q Is it fair to say that Ekco did use 1,1,1 

trichloroethane? 

You've already testified to that? 
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A They used 1,1,1 trichloroethane and 

trichloroethylene. 

Q Is it also fair to say that, around this time 

period when this letter was sent, that there was a discovery 

of 1,1,1 trichloroethane in or near the surface impoundment? 

A Yes. 

Q Was there also discovery of trichloroethylene in 

or near the surface impoundment? 

A Yes. 

Q And how was that discovered? 

A Analysis. 

Q By "analysis," can you tell me what you mean? 

A We have conducted water and soil sampling. 

Q Who conducted it? 

A Wadsworth Testing Laboratories. 

Q On behalf of Ekco? 

A On behalf of Ekco. 

Q Where was the soil sampling taken? Do you know? 

A In and around the Lagoon. 

Q When you say "in the lagoon," what precisely do 

you mean by "in the lagoon 11 ? 

A The soil in the lagoon in the surface 
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impoundment. 

Q So a soil sample was taken from underneath the~ ' 

liquid in the lagoon? 

A Yes. 

Q When you say you tested the water, was that water 

from within the lagoon? 

A Yes. 

Q I may have asked you this, and I apologize if I 

did, but between 1980 and 1984, to your knowledge did Ekco 

manufacture porcelain-teflon-coated aluminum cookware? 

A No. 

Q Did they after 1984? 

A No. 

Q To your knowledge, did they manufacture such 

cookware at any time? 

A "Manufacture such cookware"? I don't understand 

the question. 

Q Aluminum--porcelain-teflon-aluminum cookware. 

A At any time? 

Q Yes. 

A Yes. 

Q Do you know when they did that? 
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MS. KAUFMAN: I want to just caution the witness 

to answer either from his personal knowledge or from what he 

was told. 

THE WITNESS: Personal knowledge, I don't know 

from what period. Just from hearsay knowledge. 

BY MR. GRADY: (Resuming) 

Q What have you heard? 

A They manufactured the product in 1970, the '70s. 

Q Do you know when they stopped manufacturing? 

A. No. 

Q Do you know if they ever conducted any sample of 

the washings or waste material from that manufacturing 

process? 

A No. 

Q When was the sampling conducted that you just 

talked about, the soil and water sampling in or around the 

surface impoundment? 

A Sometime in the first quarter of 1984. 

Q Was there any other time that such sampling was 

conducted? 

A Yes. 

Q When was that? 
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A I can't recall. 

Q Was it before or after? 

A After. 

Q So since your employment there in the first 

quarter of 1984 was the first such sampling that was 

conducted in or near the surface impoundment? 

A Yes. 

Q What caused you to conduct that sample? 

~ . ..... _ 

A The discovery of--in applying for an MPTS permit, 

we discovered chlorinated solvents in our outfall. 

Q Where was the outfall? 

A It was located approximately 300 yards northeast 

of the property. 

Q Was the water that went through the outfall, did 

it come through the surface impoundment? 

A No. 

Q Where did it come from? 

A It came from the storm sewers. 

Q Did the surface impoundment have any area of 

effluent or outfall? 

A No. 

Q Was it designed as what is known as an 
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1 evaporation impoundment? 

2 A Yes. 

3 Q Did that ever change? 

4 A No. 

s Q The process waters that you described going into 

6 the surface impoundment--and now I am talking from 1980 to 

7 roughly 1984--was there any treatment of those waters before 

8 they went to the impoundment? 

9 A No. 

10 Q Let me just clarify. 

11 From when you came to the company in 1983, were 

12 there process waters being discharged to the surface 

13 impoundment at that time? 

14 A Yes. 

15 Q And did that continue throughout your entire 

16 employment? 

17 A No. 

18 Q When did it stop, if ever? 

19 A In somewhere around midyear 1984. 

20 Q Why did it stop? 

• 
21 

' 
22 

A Because of the water analysis. 

Q By that you mean the analysis you just testified 
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to? 

A Yes. 

Q Was it determined what the source of that 

contamination was? 

A Yes. 

Q When was that determined? 

A I can't recall the date it was determined. 

Q And your testimony was that it was from, I'm 

sorry? 

A An abandoned well. 

Q An abandoned well. 

Was the surface impoundment ever reactivated, to 

your knowledge? 

A No. 

Q Subsequent to this mid-1984, was there any use of 

the surface impoundment? By that, I mean was it used at 

all? 

A Could you repeat the question? 

Q Was the surface impoundment used for anything 

from mid-1984 to when you left in 1992? 

A No. 

Q Was there liquid in it for the entire period y~ 
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were there? 

A (Pause.) 

No. 

There was liquid in it from October of 1983 until 

mid-year 1984. 

Q And after mid-year 1984, what happened to the 

liquid? 

A It evaporated. 

Q And when it evaporated, was there dirt or 

something on the bottom? Was there--

A Dirt. 

Q --sludge on the bottom? 

A Dirt. 

Q Was anything done to that dirt? 

A No. 

Q When you left in July of 1992, was it still 

there? 

A Yes. 

Q Was it covered in any way? 

A Explain "covered." 

Q Well, maybe you could tell me. 

Did it change in any fashion from when the water 
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45 

disappeared? 

A Yes. 

There's grass. 

Q Is that natural vegetation, or something that was 

planted? 

A Natural vegetation. 

Q Would it be fair to call it "grass"? Or would it 

be more like weeds? 

A Grass weeds. 

(Laughter. ) 

MR. GRADY: I am going to ask you to mark this as 

Deposition Exhibit No. 2. 

(The document referred to was 

marked Shingleton Deposition 

Exhibit No. 2 for 

identification.) 

/ 

(Handing document to the witness.) 

(Pause.) 

BY MR. GRADY: (Resuming) 

Q I would ask you to take a look at the document I 

have just handed you, which has been marked Deposition 

Exhibit No. 
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(Pause.) 

Have you seen that document before? 

A I can't recall. 

Q In your preparation for this deposition, does 

that look similar to any documents which you reviewed in 

preparation for this deposition? 

A No. 

Q In your capacity as plant manager at the 

Massillon, Ohio, facility, I understand you to say you 

cannot tell whether this document is kept within the records 

of the Ekco Plant at Massillon, Ohio? 

MS. KAUFMAN: Would you·repeat that question? 

MR. GRADY: I want to know if this is something_ 

that is kept in the normal course of business at Massillon, 

which this witness would have reviewed in his capacity as 

plant manager. 

THE WITNESS: I never reviewed this. 

BY MR. GRADY: (Resuming) 

Q So I understand you to say you have never seen 

this document. 

A I have never seen this document, no. 

Q I would ask you to take a look at the back. 
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This is a two-sided document. There is a 

signature down at the bottom. 

Do you recognize that signature? 

A Yes. 

Q Do you recognize that to be of James Epps? 

A Yes. 

Q When you spoke to James Epps prior to this 

deposition, which you testified to, did you discuss this 

document? 

A No. 

Q Did you discuss with Mr. Epps in your recent 

conversation any submissions by Mr. Epps on behalf of Ekco 

to the United States Environmental Protection Agency? 

A No. 

Q Did you discuss with Mr. Epps the fact that 

solvents were not sent to the surface impoundment? 

MS. KAUFMAN: Asked and answered. You asked him 

if he had discussed anything about this case with Mr. Epps 

and he said, no. You can ask him. 

Q 

THE WITNESS: Repeat the question? 

BY MR. GRADY: (Resuming) 

Did you discuss with Mr. Epps the surface 
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impoundment at Massillon, Ohio? 

A No. 

Q Okay. 

I am going to ask you to take a look at that 

exhibit. If you will, note --

(Pause.) 

Strike that. I'll withdraw the question. 

MR. GRADY: I will ask that you mark this as 

Deposition Exhibit No. 3. 

(The document referred to was 

marked Shingleton Deposition 

Exhibit No. 3 for 

identification.) 

(Handing document to the witness.) 

BY MR.. GRADY: (Resuming) 

Q I have just handed you a copy of a document that 

we have had marked Deposition Exhibit No. 3, and I ask you 

to take a look at it and tell me if you have seen that 

document before. 

A Yes. 

Q When did you last see that document? 

A I can't recall. 
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Q Was it in preparation for this deposition? 

A No. 0 
Q I would ask you to take a look at the second 

page, near the bottom of the signature there, and ask you if 

you recognize that signature. 

A Yes. 

Q Is that your signature? 

A Yes. 

Q I would ask you to take a look at the date ~hat 

appears to the right of the signature. 

Is that date accurate? 

A Yes. 

Q Is that your handwriting? 

A Yes. 

Q Would that have been the last time you saw this 

document? 

A Yes. 

Q Did you complete this document, to your 

recollection? 

A No. 

Q Do you know who did? 

A Ralph T. Marcovechio, Plant Engineer. 
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Q Is it fair to say that this is an accurate copy 

of the document that you signed and dated December 19th, 

1988? 

A Yes. 

MS. KAUFMAN: Jack, could I just have a minute so 

I could read it? 

(Pause.) 

Could I ask the source of this document? It 

wasn't produced by us at Ohio--I mean, it wasn't produced to 

us. 

MS. KLINE: No. It was attached to your 1988 

Draft Closure Plan. 

(Pause.) 

MR. GRADY: Do you want to talk to him? I don't 

know if it is responsive to anything. It was just 

discovered. 

I certainly wouldn't withhold something like this 

on purpose. 

(Pause.) 

BY MR. GRADY: (Resuming) 

Q Mr. Shingleton, have you had an opportunity to 

review the two-page document I have handed you? 

ACE-FEDERAL REPORTERS, INc. 

202-347-3700 
Nationwide Coverage 

800-336-6646 410-684-2550 



:R55661.0 
JWBeach 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

=p 
'--

A Yes. 

Q And you have testified that that is your 

signature, and that is your handwriting with the date. 

on page 1 of the document, in the middle there 

are a series of lettered paragraphs. 

Do you see those? 

A Yes. 

Q Do you see the paragraph marked on the left-hand 

side the letter "E."? 

A Yes. 

Q And the question I will read--or you can read 

it--it says: 

"Does or will this facility treat, store, or 

dispose of hazardous wastes? (FORM 3)" 

In the box to the right of that in the column 

unoer "Yes" there is an "X" mark. 

A Yes. 

Q And in the box further to the right under the 

column marked "Form Attached" is another "X"? 

A Yes. 

Q Is that an accurate stacement? 

By that, I mean the "X" in the "Yes" column? 
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A Yes. 

Q Wnat hazardous waste were treaced, stored, or 

disposed of in December 1988 at the Massillon facility? 

MS. KAUFMAN: December of 1988? 

MR. GRADY: The date on the document. 

THE WITNESS: What items? I know of one. There 

could be more. 

BY MR. GRADY: (Resuming) 

Q What was that? 

A. Still-bottoms. 

Q Where were they treated, stored, or disposed of? 

A They were stored and disposed of through Side-

Door Incineration. 

Q And that is at the Massillon facility? 

A They were stored at the Massillon facility. They 

were disposed of off-site. 

MS. KAUFMAN: I want to note an objection for the 

record to the introduction of this exhibit only because 

there are supposed to be attachments to it, and it has only 

been introduced as a two-page document without attachments. 

MS. KLINE: It was attached to the Post-Closure 

Permit Application of Ekco that I believe was dated in 1988, 
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submitted in December 1988. 

MR. GRADY: Are we okay now? () 
MS. KAUFMAN: (Nods in the affirmative.) 

BY MR. GRADY: (Resuming) 

Q As I had asked you to look at paragraph E, I 

noted and you agreed that there were two X marks. 

One of them indicated that there was an X mark in 

the column for "Form Attached. 

I am going to ask you if you know what the "Form 

attached" was. 

A No. 

MR. GRADY: I am going to ask the Court Reporter 

to mark this as Deposition Exhibit No. 4. 

(The document referred to was 

marked as Shingleton Deposition 

Exhibit No. 4 for 

identification.) 

(Handing document to the witness.) 

(Pause.) 

BY MR. GRADY: (Resuming) 

Q Mr. Shingleton, I just handed you a document 

which we have marked for this deposition as Exhibit No. 4~ 
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I will note for the record that it is a photocopy of what 

appears to be a five-page document. 

I would ask you to take a look at it, and take 

your time. My question is: 

Have you seen the document before? 

A I can't recall. 

Q Have you had a full opportunity to look at it? 

I don't want to rush you. I just don't want to 

sit here if you are ready to go. 

A (Pause.) 

MS. KAUFMAN: May I ask what the source of this 

document was? 

MR. GRADY: These documents were produced, from 

my information, by you and we recently discovered them in 

the Ohio EPA records. 

MS. KAUFMAN: In the USEPA records? 

MR. GRADY: Not produced for discovery. 

Produced by Ekco. 

MS. KLINE: Right. 

It was also attached. 

It was attached with the same submission as the 

December 1988 Post-Closure Application by Ekco. 

ACE-FEDERAL REPORTERS, INC. 

202-347-3700 
Nationwide Coverage 

800-336-6646 410-684-2550 



:::R55661.0 
-.!"'WE each 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

MR. GRADY: I had understood, to be quite 

with you, I don't believe, not ~hat I would have not 

it to you, but I don't believe they would have been 

responsive to any of your discovery requests. 

honest 

give!!() 

I understood that Ekco has subpoenaed the closure 

files at the Ohio EPA, and that is when they were located. 

MS. KAUFMAN: I don't know if Ohio EPA has--I 

assume that they do, and that they were discovered in our 

Closure Plan file at our offices in Chicago. 

BY MR. GRADY: (Resuming} 

Q I had asked you a moment ago, Mr. Shingleton, if 

you had seen this document before, and you said that you 

didn't recall. 

Now that you have had another minute or so to 

look at it, is your memory any better? 

A No. 

Q So it's fair to say that in your preparation for 

this deposition, you did not review this document? 

A No. 

Q And I understand you to say you have no 

recollection of having seen this document in 1988? 

A No. 
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Q I would ask you to look at what is page 4 of ~~i 5 

exhibit. There is a signature near the bottom of that page. 

Do you recognize that signature? 

A Yes. 

Q Do you recognize that to be the signature of 

Ronald M. Fox? 

A I can't state that for a fact. 

I recognize the name. 

The signature, I mean I couldn't remember the 

signature. 

Q Well, I asked you if you recognized the 

signature, and just so the record is clear, you are now 

saying you don't recognize the signature? 

A Right. 

Q You recognize the name. 

A Right. 

Q I believe you have already told us, but could you 

repeat who Ronald Fox was? 

A Vice President of Operations for Ekco Housewares. 

Q And in December of 1988 Mr. Fox was vice 

president at that time, to your knowledge? 

A I can't recall. 
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Q 

He had different titles. 

Is it fair to say that in December of 1988 hew!). 
your superior, for lack of a better word? That he was above 

you in the chain of command at Ekco Housewares? 

A Yes. 

(Pause. l 

Q I don't mean to repeat myself, but it often 

happens. 

I asked you when the surface impoundment ceased 

discharging the surface impoundment, I believe you said mid-

1984? 

A Yes. 

Q I may have asked you, but was there ever a plan 

to reinstitute discharges to the surface impoundments 

subsequent to that date? 

A No. 

Q At some time, to your knowledge, subsequent to 

mid-1984, did Ekco determine to close, in the formal sense, 

the surface impoundment? 

MS. KAUFMAN: You better define that better. 

BY MR. GRADY: (Resuming) 

Q I don't want to define it in any regulatory fo~ 
AcE-FEDERAL REPORTERS, INc. 
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but I had asked you what was done with the surface 

impoundment, and I believe your testimony was: essentially 

nothing to date, physically. 

My question is: Was there any plan, or was there 

a decision to do something to the surface impoundment in an 

environmental sense? 

MS. KAUFMAN: I have to object. You are not 

asking him to concur in how you described his testimony, are 

you? 

MR. GRADY: No, no. I have no intention--if I 

paraphrase your testimony, I am doing that for convenience 

to get to my question. 

BY MR.. GRADY: (Resuming) 

Q The point was that you had already discussed that 

physically nothing had been done other than the growth of 

vegetation by the time you left in July of 1992. 

I am asking you about any plans to close the 

surface impoundment. 

I don't wish to use a regulatory definition, but 

I want to know what, if any, plans were made with regard to 

the surface impoundment. 

A There were plans to close. 
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Q Okay. And why was the decision made to close 

surface impoundment? 

A At the request of the EPA. 

Q Do you recall when that decision was made? 

A Nineteen--! can't recall the date--eighty-five, 

eighty-six. 

Q Did you make that decision? 

A NO. 

Q Do you know who did? 

A The officers of Ekco. 

Q Did you employ consultants at that time? 

A Yes. 

Q Who did you employ? 

A I can't recall. 

MR. GRADY: Let's go off the record a minute. 

(Discussion off the record.) 

(Recess.) 

BY MR. GRADY : (Resuming) 

Q I believe before we went off the record I had 

asked you if you knew whether or not Ekco had retained a 

consultant to close. 

You can either 'have the question read back, o~ 
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can ask another question. 

MS. KAUFMAN: Ask a new question. I don't thi~k 

that was the question. 

BY MR. GRADY: (Resuming) 

Q Did Ekco at some point determine to close the 

lagoon at the request of the Environmental Protection 

Agency? 

A Yes. 

Q I said "lagoon," but I think we are using phrase 

"surface impoundment" here. 

I asked you who made that decision. 

A Ekco Housewares. 

Q And in order to implement that, did you retain 

consultants? 

A Yes. 

Q Do you recall who those consultants were? 

A I can't recall. 

Q If I were to tell you the name Floyd Brown & 

Associates, would that refresh your recollection? 

A Yes. 

Q Was tha·t the consultant you retained? Or was it 

one of the consultants you retained? 
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A Yes. 

MS. KAUFMAN: Which, was the question. 

BY MR. GRADY: (Resuming) 

Q One of. 

A One of. 

Q Because the next question is: Did you also 

retain Roy F. Weston, Incorporated? 

A No. 

Q Does that name mean anything to you? 

A Yes. 

Q What does it mean to you? 

How do you recognize that name? 

A An environmental consultant company. 

Q Were they employed on behalf of Ekco, is my 

question. 

A No. 

Q How do you know? 

A I work with them. 

Q Who were they employed on behalf of, if you know. 

A American Home Products. 

Q So is it fair to say that Weston was employed in 

some capacity with regard to closure of the surface 
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impoundment? 

A Yes. 

Q Do you know when they were brought on board? 

A The date I can't recall. 

' 
Q When you say you worked with them, in what 

capacity did you work with the Weston people? 

A As the on-site liaison. 

Q Did they prepare any documents on behalf of 

American Home Products or Ekco with regard to the surface 

impoundment? 

A Yes. 

Q And what did they prepare? 

A A closure plan. 

Q Do you recall when they first prepared a closure 

plan? 

A No. 

Q And in your capacity as plant manager and, as you 

say, working with them, did you review the closure plan that 

they prepared? 

A Yes. 

MS. KAUFMAN: I don't think he testified he 

11 worked with thern. 11 He was the liaison. 
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MR. GRADY: We could read back further, but 

earlier on he said he worked with them. 

BY MR. GRADY: (Resuming) 

Q Whatever it is, did you review the plan in your 

capacity as liaison? 

A Yes. 

Q In reviewing the plan, did you offer comment? 

A No. 

Q Did you review the closure plan for accuracy? 

A No. 

Q Let me digress for a minute. 

You had testified earlier about these vapor 

degreasers. 

A Yes. 

Q I don't mean to paraphrase your testimony, but 

again generally you said that they used a vapor process to 

degrease the product. 

Correct? 

A Yes. 

Q And were those degreasers closed, intact 

machinery? Do you know what I mean? 

A No, I don't know what you mean. 
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Q Was the vapor ever taken out of them? 

A Yes. 

Q When would that be done? 

How often? 

A It was a continuous cycle. 

Q When you say "continuous," on what cycle would it: 

be done? 

Weekly? 

Daily? 

Monthly? 

A Just to explain it technically, the vapors of 

course would be lost. 

They were contained and they were processed into 

a carbon absorption unit. And this carbon mixed with 

charcoal, charcoal and the vapors, was returned to liquid 

and funneled right back into the degreaser. 

Q When you say the vapors were lost, what did you 

mean by that? 

A The vapors continued--vapors will escape. 

Q And they escaped into the atmosphere? 

A No. 

They went into the carbon absorption unit. 

ACE-FEDERAL REPORTERS, INc. 

202-347-3100 
Nationwide Coverage 

800-336-6646 410-684-2550 



CR55661.0 
JWBeach 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q Where was that in relation to the physical 

of the plant? 

A Within 100 to 200 feet of the degreasers. 

Q How did they get from the degreasers to the 

carbon absorption unit? 

A By duct. 

Q Was that duct a contained unit? 

A Yes. 

Q Would vapors ever escape out of the duct? 

A. No. 

~,_-

Q And you say they went into this carbon absorption 

unit and were returned to liquid form? 

A Yes. 

Q By mixing with a carbon? 

A With a carbon-charcoal mix. 

Q And that liquid was regenerated back into the 

degreaser? 

A Yes. 

Q Was the carbon then in the vapor when it was 

degreased? 

A (Pause.) 

Q Do you understand my question? 
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A No. 

Q If I understand your testimony, and as co~nsel 

noted I do not mean to paraphrase it and you can correct me 

if I am wrong, but the vapor after it degreases is 

transformed over by duct to a carbon absorption unit--

A Some of it, yes. 

Q --where it is mixed with a carbon substance, a 

carbon/charcoal--

A Right. And steam. 

Q --which reduces--

A Steam, charcoal, and turns it back into a liquid. 

Q Reduces it back to a liquid for.m. 

Does it mix with that carbon and steam to do 

that? 

A Yes. 

Q And is that carbon and steam then taken out of it 

to bring it back to vapor for.m? 

A That is the process. It filters through the 

charcoal and becomes liquid again. 

Q How does it get back--when it is returned to 

liquid, how does it get back to the degreasing unit? 

A Via piping. 
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Q Was the carbon absorption mechanism ever 

or replaced? 

A No. 

Q Was the piping underneath it--I assume underneath 

it--ever replaced and cleaned? 

A No. 

Q Was there ever any runoff from that piping? 

A No. 

Q Did the vapor or steam as it converted to liquid 

ever combine with any charcoal elements and carbon elements? 

A No. 

Q In your experience between 1983 and 1992, do you 

have any knowledge of that degreasing unit or its connection 

to the carbon absorption unit ever being taken apart and 

cleaned? 

A No. 

Q Taken apart and repaired? 

A The carbon absorption unit? 

Q Or any portion of the entire process. 

A Yes. 

Q When was that done? 

A I can't recall. 

ACE-FEDERAL REPORTERS, INc. 

202-347-3'700 
Nationwide Coverage 

80().336-6646 41D-684-2SSO 

I 

t I 

I I 



' . 
CR5366l.O 
JWBeach 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

68 

Q What was done? 

A The degreasers were cleaned. 

Q How were they cleaned? 

A (Pause.) 

I can't recall what they cleaned them with, but 

they actually got inside them. 

Q Would the process that you described, would the 

liquid be known as a filter water? 

A "Filler water" means noncontact cooling water. 

MR. GRADY: Off the record a moment. 

(Discussion off the record.) 

MR. GRADY: I will show it to you and you can let 

him look at this document. 

It appears to be a closure plan. When I say 

that, I believe it was accompanied by other documents. 

Is that correct? 

MS. KLINE: Yes. 

Yes, this is part of the whole August 1988 

closure plan. 

MS. KAUFMAN: Which do you want him to read? 

MR. GRADY: I had not gotten there, but you have 

found it. I just want him to read that one sentence in that 
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ni 
If you want n:.)l If you want to mark it, we can. 

to just read the sentence and explain it to me, that would 

be fine. 

(Pause.) 

MS. KAUFMAN: When was this submitted? 

MS. KLINE: August 1988 is when it was submitted. 

Those were only selected pages that I copied. 

MS. KAUFMAN: Now do you want to introduce this? 

MS. KLINE: Yes. 

The full thing--

MR. GRADY: I do not, unless you need to. I just 

want to ask him about the sentence. You can obviously 

reserve the rights as to the authenticity of the document 

and so forth. 

MR. MURRAY: Is this also from that same file? 

MS. KLINE: Yes. But that is sort of a closure 

plan, and that is taken specifically from the post-closure 

plan application. But it was from the same EPA files. 

MR. GRADY: If you have a problem with the 

document, I can frame it as a question and he can do with it 

whatever. 
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The source of my question, now that everybody 

knows what it is: 

BY MR. GRADY: (Resuming) 

Q If I were to ask you, was degreaser filter water 

discharged on any occasion between 1980 and 1984 through the 

surface impoundment? 

A Yes. 

Q On how many occasions? 

A That's where they had the error. 

It wasn't "occasionally." It was ongoing, 24 

hours a day, 7 days a week. 

MS. KAUFMAN: Are you answering based on your 

personal knowledge as of 1983? 

MR. GRADY: For 1983 I couldn't answer. I know 

1984. 

BY MR. GRADY: (Resuming) 

Q Okay. 

So in 1984, just so I am clear, 24 hours a day, 7 

days a week, degreaser filter water was discharged to the 

surface impoundment? 

A Yes. 

Q That makes things much clearer to me. 
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(Pause.) 

You had testified earlier regarding some sampl'~ 
that was conducted in or around this surface impoundment. 

A Yes. 

Q And during that testimony you discussed a well, 

did you not? 

A In what text? 

Q I had asked--I don't remember the exact question-

-but I had asked whether you had made a determination about 

the source of certain contaminants, and you had testified it 

was from a well. 

A Yes. 

Q And I believe you testified and said "an 

abandoned well." 

Is that correct? 

A Yes. 

Q Can you tell me where the well was located in 

relation to the surface impoundment? 

A Inside Building No. 2, approximately 200 feet 

inside the building wall in the northeast corner of the 

facility is where the abandoned well was located. 

Q Okay. 
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A And that would be approximately 200 to 250 yards 

away from the lagoon. 

Q When was the well abandoned, if you know? 

A I can't recall. 

Q Do you know what the well was used for? 

A For water. 

Q So it was a source of water? 

A It was a source of water. 

Q Do you know why it was abandoned? 

A The building was built over top of it. 

Q Did you ever in this sampling you discussed 

whereby you testified to the effect that contaminants were 

identified as corning from that well--

A Yes. 

Q --did you ever determine how those contaminants 

got to and got into that well? 

MS. KAUFMAN: Just answer from what your personal 

knowledge is, or if it is not, from what you have been told. 

THE WITNESS: It is based on what I have been 

told, and historical not "data," but historical opinions or 

conversations with people who were there. 

BY MR. GRADY: (Resuming) 
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Q What were you told? 

A There were major spills of 1,1, 1 and 

trichlorethylene over the years that cookware was produced 

in that building. 

Q When you say you were "told by people," can you 

tell me who, either by category or by name, who told you 

that? 

A James Epps, factory employees. 

Q Anybody else? 

A· (Nods in the negative.) 

Q I believe you testified that you were present, or 

you were· serving in your capacity as plant manager when this 

determination was made. 

Is that correct? 

MS. KAUFMAN: When what determination was made? 

BY MR.. GRADY: (Resuming) 

Q The determination as to the source of the 

contaminants. 

MS. KAUFMAN: In where? The source of the 

contaminants where? 

MR. GRADY: The source of the contaminants that 

he testified to earlier as having been located in or arou~ 
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the surface impoundment. 

MS. KAUFMAN: I have to object--

THE WITNESS: That's not--

MS. KAUFMAN: I am unclear what you are asking. 

THE WITNESS: We were talking about an abandoned 

well. 

BY MR. GRADY: (Resuming) 

Q I can rephrase the question. 

I don't want to paraphrase your testimony, but at 

the same time if you are retreating from earlier testimony I 

would like to know that, as well. 

I had asked earlier in the deposition about· 

sampling that had been conducted. 

Is that correct? 

A Where? 

Q Anywhere at the facility. 

A Okay. 

Q Okay? Did I ask that? 

MS. KAUFMAN: I object. The problem here is you 

keep going back and paraphrasing your prior questions and 

asking if he agrees with them. 

Just ask him a question. 
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MR. GRADY: Well, what you are asking me to do 

I would have to go back and ask all the same questions r 

have asked, and I would prefer to have the record stand as 

it does. 

He appears to be retreating from earlier 

testimony. 

THE WITNESS: I'm not. I just don't understand 

the questioning. 

BY MR.. GRADY: (Resuming) 

Q · The source of confusion was that you had 

testified that a determination was made about the source of 

contaminants that had been found during sampling conducted 

in or around the surface impoundment. 

A I did not say that. 

MR. MURRAY: I believe the word "contaminants" is 

confusing. 

MR. GRADY: But that is the word I used. I 

don't want to change the record. 

I know your recollection is your recollection, 

but my recollection is different. 

THE WITNESS: The analysis indicated that the 

source of the contamination was an abandoned well. 
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BY MR. GRADY: (Resuming) 

Q Correct. 

That's what you said. 

7
~ 

':· 

And I asked you where the sampling was conducted. 

I will ask you again: Where was the sampling 

conducted? 

A In the well. 

Q Was there ever any sampling conducted in the 

surface impoundment? 

A· Yes. 

Q And during that sampling, were contaminants 

found? 

A Yes. 

Q Was there ever a determination as to the source 

of those contaminants? 

A Yes. 

Q What was that deter.mination? 

A From the noncontact cooling water. 

MS. KAUFMAN: Could I have that question and 

answer read back? 

THE REPORTER: "Q And during that sampling, 

were contaminants found? 
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"A Yes. 

"Q Was there ever a determination as to the 

source of those contaminants? 

"A Yes. 

"Q What was that determination? 

"A From the noncontact cooling water." 

MR. GRADY: Okay. Let's try and get away from 

that. 

I will ask you to mark this as Exhibit No. 5. 

(The document referred to was 

marked Shingleton Deposition 

Exhibit No. 5 for identification.) 

(Handing document to the witness.) 

MR. MURRAY: Was that No. 6, or 5? 

THE REPORTER: No. 5. 

MR. MURRAY: Was the draft Weston Closure plan--

MR. GRADY: That never went in. 

(Pause.) 

BY MR. GRADY: (Resuming) 

Q I have handed you a copy of a document that we 

have had marked Deposition Exhibit No. 5, and I ask you to 

take a look at it. 
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It is apparently six pages long, so take you= 

time. My question to you is: Have you seen the document 

before? 

A I can't recall. 

Q Just so I am clear, does that include your 

preparation for this deposition? Do you recall seeing it in 

the last several days? 

A No. 

Q Are you aware that Ekco Housewares and the United 

States Environmental Protection Agency entered into an 

agreement, a consent agreement with regard to the surface 

impoundment in or around November of 1987? 

A Yes. 

Q Were you familiar with the terms and conditions 

of that agreement at the time it was negotiated and 

answered? 

A No. 

Q Did you have any involvement in negotiating the 

drafting of the agreement? 

A No. 

Q Do you know, assuming that the agreement provided 

that Ekco Housewares was to submit a closure plan for the 
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surface impoundment, do you know if Ekco Housewares ever 

submitted such a Closure Plan? 

A {Pause. l 

Q or I can strike the assumption and just ask the 

straight question. 

Do you know if Ekco Housewares ever submitted a 

Closure Plan to the United States Environmental Protection 

Agency with regard to the surface impoundment? 

A No. 

Q Your answer is: You don't know? 

A No. 

Ekco Housewares did not--I didn't know if Ekco 

Housewares--

Q Just so I am clear, to your knowledge did anyone 

submit such a closure plan on Ekco Housewares behalf? 

A Yes. 

Q And who was that? 

A Roy Weston. 

Q And do you know when that was submitted? 

A No. 

I can't recall the time. 

I 

Oi 
I 
i 
! 

I 

Q If I were to tell you that a plan was submitte~ 
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in August of 1988, would that refresh your recollection? 

A No. 

Q If I were to ask you if a plan were submitted in 

January of 1988, would that refresh your recollection? 

A No. 

Q Do you know if there were a time when such a plan 

was required to be submitted? And I mean a specific time 

for when it was to be submitted. 

A No. 

Q Do you know whether Ekco Housewares or anyone on 

their behalf submitted to the United States Environmental 

Protection Agency documentation with financial assurance for 

the closure of the surface impoundment? 

A No. 

Q Just so I'm clear, you don't know? Or they did 

not? 

A Rephrase the question--! mean, if you would just 

repeat the question. 

Q Do you know whether Ekco Housewares at any time 

since you were at the Massillon, Ohio, facility, do you know 

whether Ekco Housewares or anyone on their behalf submitted 

to the USEPA documentation of financial assurance for 
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closure of the surface impoundment? 

A Do I know that they did? () ' 
' 

Is that the question? 

Q That is my question. 

A (Pause.) 

I don't know how to answer that. 

(Witness and counsel confer.) 

MR. GRADY: What I was going to say, and I said 

this at the very beginning, I don't have any problem, if you 

have difficulty with my question you can either ask me to 

rephrase it, or you can tell me what you think I asked you 

and answer it in that fashion, if that makes it easier for 

you. 

Sometimes lawyers tend to phrase things 

difficultly. 

If that still doesn't solve your problem, you can 

confer with counsel. 

MS • KAUFMAN: Can you- -

THE WITNESS: I was aware through correspondence 

that they had not. 

Q 

BY MR • GRADY : (Resuming) 

That's tine. 
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By your answer, you said you were aware of some 

correspondence. 

Was that the correspondence, some of the 

correspondence you testified about earlier today as having 

reviewed in preparation for this deposition? 

A Yes. 

Q Were you also aware of it from correspondence 

which was received by Ekco when you were at the plant? 

A Yes. 

Q Now from your personal knowledge, did you 

personally arrange to submit any such financial assurance 

documentation? 

A No. 

Q And just so I am clear, your personal knowledge 

is you don't know whether or not such has been submitted as 

of this date? 

A That's right. 

Q You had testified earlier, a few minutes ago, 

regarding the, I believe you used the word "spills," with 

regard to the facility in general. 

I am not paraphrasing it, but just to get you 

onto the subject matter. 
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Can you tell me what you know about spills t.ha-c 

have occurred at the Massillon, Ohio, facility? () 
MS. KAUFMAN: can you give him a time frame? 

MR.. GRADY: Yes. 

BY MR. GRADY: (Resuming) 

Q can you tell me, if you know, has there ever been 

any spills of waste or liquids from the surface impoundment 

from 1980 to the present? 

A No. 

Q Have there ever been any leaks from the surface 

impoundment from 1980 to the present? 

A No, to my knowledge. 

Q Was there ever a spill in 1986, to your 

knowledge? 

A Yes. 

Q Where did that spill occur? 

A North Tank Farm. 

Q What was spilled? 

Do you know? 

A TCE 86, or 87. 

Q Were there any ocher spills that you know of? 

A Since? 

ACE-FEDERAL REPORTERS, INc. 

202-347-3100 

Nationwide Coverage 
~336-6646 41o-684-2550 



:R·s.s 6 6.1 :-o 
JWBeach 

• 

1 Q 

2 A 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

Between 1980 and the present--

Yes. 

--1980 and when you left. 

Yes. 

When did they occur? 

February 1992. 

Where did that occur? 

On the west side of the building. 

And what was spilled? 

1,1,1 trichloroethane--or TCE. 1,1,1. 

Where was it spilled from? 

From a pipe, a ruptured pipe. 

Where was the pipe going, or coming from? 

P. • _ ... 

It was coming from the north tank farm area to 

15 the mixing room. 

16 MS. KAUFMAN: I am going to just object to any 

17 more questions along this line because I don't know of what 

18 relevance they are to this litigation. 

19 MR. GRADY: Well that hasn't been established, 

20 but the question is certainly relevant. 

21 

22 Q 

BY MR. GRADY: (Resuming) 

Were any of these spills reported? 
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A Yes. 

Q To whom were they reported? 

A EPA. 

MS. KAUFMAN: I am going to make a continuing 

objection to this line of questioning. 

MR. GRADY: It is noted. 

BY MR. GRADY: (Resuming) 

Q Was that USEPA, or Ohio EPA? 

A Ohio EPA. 

Q This spill that you referred to--I don't mean to 

paraphrase you--you testified that it was 1,1,1 and TCE? 

A No. 

Q Or just 1,1,1? This is the latter spill. 

A It was 1,1,1. 

Q And the ~986 was which? 

A TCE. 

(Pause.) 

MR. GRADY: I have handed the Court Reporter a 

series of correspondence to be marked. I will do them one 

at a time, unless somebody has an objection. 

(The document referred to was 

marked Shingleton Deposition ~ 
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Exhibit No. 6 for identificatior: .. 

(Handing document to the witness.) 

BY MR. GRADY: (Resuming) 

Q I have just handed you a document which we have 

had marked for this deposition as Exhibit No. 6. I would 

ask you to take a look at it. 

My question to you is if you have seen'it 

before. 

A Yes. 

Q When did you last see the document? 

A Yesterday. 

Q Prior to yesterday, had you·seen this document 

. 
before? 

A Yes. 

Q When was that? 

A 1988. 

Q In fact, this document appears to be a copy of a 

document dated March 17th, 1988, and addressed to you at the 

Ekco Housewares facility in Massillon? 

Is that correct? 

A Yes. 

Q Do you recall receiving this document on or 
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around that date? 

A Yes. 

Q Is this an accurate copy of the letter that you 

received on or around that date? 

MR. GRADY: Off the record. 

(Discussion off the record.) 

(Pause.) 

BY MR. GRADY: (Resuming) 

Q My question was: Is it an accurate copy of the 

letter you received. 

A Yes. 

Q When you received this letter, what did you do 

with this, or about it? 

A My responsibility is paragraphs 1 and 2. 

Q Okay. 

A To correct violations noted. 

Q Just so I am clear and the record is clear, you 

are referring to the paragraphs that are numbered? 

A Numbered paragraphs 1 and 2. 

Q Your responsibility, I'm sorry, was to what? 

A Numbers 1 and 2 are operation issues. 

Q And number 3? 
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A Number 3, I forwarded this letter to counsel and 

officers of the company. 

Q Which officers of the company did you forward the 

letter to? 

A The vice president and general counsel of Ekco 

Group, and to other legal counsel. 

Q Did you personally take· any other action with 

regard to the numbered paragraph 3? 

A No. 

Q Just so I'm clear, and you can read it with me, 

the numbered paragraph 3 refers, or says: 

"The facility must establish financial· 

assurance for closure (40 CFR 265.143 and OAC 

3745-66-43) and for liability coverage (40 CFR 

265.147 and OAC 3745-66-47) ." 

Is that "yes," that's what it says? 

A Yes. 

Q Is it your understanding t~at this letter is 

informing Ekco that they must provide such financial 

assurances that are referred to in that paragraph? 

itself. 

MS. KAUFMAN: Objection. The letter speaks-for 
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THE WITNESS: Yes. 

BY MR. GRADY: (Resuming) 
() 

Q Was it your understanding at that time that thac 

is what this letter was saying? 

A Yes. 

Q Did you read this letter when you received it in 

March of 1988? 

A Yes. 

Q Is there anything in this letter, as you remember 

it or as you read it now, which suggested that such 

financial assurances should wait for the approval of a 

closure plan? 

A No. 

MR. GRADY: Please mark this as Exhibit No. 7. 

(The document referred to was 

marked Shingleton Deposition 

Exhibit No. 7 for 

identification.) 

(Handing document to the witness.) 

(Pause.) 

BY MR. GRADY: (Resuming) 

Q I have just handed you a copy of a document w~ 
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I have marked Deposition Exhibit No. 7 . 

I ask you to take a look at that document. 

Do you recognize that document? 

A Yes. 

Q And is that your signature appearing at the 

bottom right-hand corner? 

A Yes. 

Q Is this an accurate copy of a letter sent by you 

to the person it's addressed to, which is Susan McCauslin of 

Ohio EPA? 

A Yes. 

Q And I asked you to look at the "cc" on the bottom 

left-hand corner. 

A Yes. 

Q Is it your recollection that those persons also 

received copies of this letter? 

A Yes. 

Q And I ask you to take a look at the third full 

paragraph on this page, and specifically the last two 

sentences, and read those to yourself. 

Have you done so? 

A Yes. 
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Q If I look at these sentences, it appears that 

Ekco has requested predecessor owners to arrange for (): 
financial assurance of closure and liability coverage, et 

cetera, and the last sentence says "the predecessor owners 

are at this time reviewing our request"? 

Is that an accurate reading of that sentence? 

A Yes. 

Q So it is fair to say that as of the date of this 

letter, which is April 22nd, 1988, it was not clear to you 

that the predecessor owner would agree to provide financial 

assurances and liability coverage? 

Is that correct? 

MS. KAUFMAN: Objection. I don't understand your 

question. 

You're asking him, "reading this letter"? 

I don't understand the question. 

MR. GRADY: Well, I believe he testified he's the 

author of the letter. 

BY MR. GRADY: (Resuming) 

Q You testified that you signed the letter? 

A Yes. 

Q Did you read the letter before you signed it? () 
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A Yes. 

Q Did you agree with the contents of the letter 

when you signed it? 

A I didn't agree or disagree. 

Q Would you have signed a letter that said 

something that was untrue? 

A No. 

Q So it was--

A It was drafted for me. 

Q · So is it fair to say that the letter refers to 

the fact that predecessor owners are currently reviewing the 

request to provide for financial assurances? 

MS. KAUFMAN: Objection. 

"Is it fair to say" that? The letter says what 

it says. 

BY MR. GRADY : (Resuming) 

Q Does the letter say that? 

A The letter says "The predecessor owners .are at 

this time reviewing our request. We expect a definite 

response shortly." 

Q So as of the date of this letter, did the 

predecessor owners agree to arrange the financial assurance 
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for closure and liability coverage requested by the Ohio 

EPA? 

A I don't know. 

Q But the letter says that. 

A I don't know. 

MS. KAUFMAN: It doesn't say there 

"arrangements" . 

BY MR. GRADY: (Resuming) 

Q To your knowledge, as of April 22nd, 1988, had 

the predecessor owners agreed to arrange for financial 

assurance for closure and liability coverage for the surface 

impoundment at the Massillon, Ohio, facility? 

A I don't know. 

(The document referred to was 

marked Shingleton Deposition 

Exhibit No. 8 for identification.) 

(Handing document to the witness.) 

BY MR.. GRADY: {Resuming) 

Q Mr. Shingleton, I have just handed you a copy of 

a document that we have had marked for this deposition as 

Exhibit No. 8. 

I ask you, have you seen this document before?~ 
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A Yes. 

Q Is this one of the correspondences that you 

reviewed in the last day or two in preparation for this 

deposition? 

A No. 

Q When did you last see this correspondence? 

A On or about September 1989. 

Q In fact, this appears to be a copy of a letter 

addressed to you as Plant Manager of Ekco Housewares dated 

September 22nd, 1989. 

A Yes. 

Q Is that correct? Is it an accurate copy of such 

a letter received by you? 

A Yes. 

Q Did_you recall receiving it? 

A I can't recall. 

Q Do you recall reading the letter at some time on 

or around September 22nd, 1989? 

A Yes. 

Q Did you forward it to anyone else or discuss it 

with anyone else? 

A Yes. 
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Q Who did you forward it to other than counsel? 

A Counsel, senior officers of Ekco Gr8up, and 

counsel. 
" "' 

Q Specifically which senior officers at Ekco would 

you have forwarded it to? 

A VP, VP, General Counsel. 

Q And who was that, do you recall? 

A Mr. Jeff Weinstein. 

Q Is it your understanding, having read this 

letter,· that it requested Ekco to submit documentation in 

compliance with the financial responsibility requirements 

within 30 days? 

A Yes. 

Q And to your knowledge, did Ekco submit the 

requested information within 30 days of the letter? 

A No knowledge. 

Q I ask you to specifically take a look at the 

third full paragraph on the first page. 

A Yes. 

Q Do you see a reference in that paragraph to a 

cost of closure, and cost of post-closure? 

A Yes. 
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Q And is it your understanding at the time that 

Ekco had submitted to Ohio EPA a plan which included post-

closure cost estimates? 

A Not Ekco, but Weston I recall. 

Q Weston being a consultant who was acting on 

behalf of Ekco and/or American Home Products? 

A Yes. 

Q To your knowledge, did Ekco submit, or anyone on 

their behalf submit financial assurances for the post-

closure· care referred to in that plan? 

A I have no knowledge. 

Q When you received this letter, or now, do you see 

anything in this letter--let me clarify that. 

When you received this letter, or in your review 

of this letter now, is there anything in this letter that 

leads you to believe that the submission of financial 

assurance documents should be postponed until the approval 

of a closure plan? 

MS. KAUFMAN: Objection. 

I don't think this wi.tness is qualified to answer 

that question. 

MR. GRADY: Let me just clarify. 

ACE-FEDERAL REPORTERS, INC. 

202-347-3700 

Nationwide Coverage 
800-336-6646 41().684-2550 



I 2RSS661. 0 
JWBeach 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

BY MR. GRADY: (Resuming) 

Q This letter is addressed to you? 

Is that not true? 

A That's right. 

Q On the date that it refers to, September 22nd, 

1989, were you in fact plant manager--

A Yes. 

Q --of the Ekco Housewares facility? 

A Yes. 

Q · And did you read the letter upon receiving it? 

A Yes. 

Q Wheri you read the letter, was there anything in 

the letter that led you to believe that the submission of 

financial assurance documentation was postponed until 

approval of the closure plan? 

A No. 

Q Thank you. 

(The document referred to was 

marked Shingleton Deposition 

Exhibit No. 9 for 

identification. l 

BY MR.. GRADY: (Resuming) 
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Q Mr. Shingleton, I have just handed you a copy of 

correspondence which we have marked for this deposition as 

Exhibit No. 9. 

It appears to be dated January 4th, 1989, and 

addressed to you at Ekco Housewares, Incorporated. 

Is that correct? 

A Yes. 

Q Have you seen this document before? 

A Yes. 

Q · Did you see it in preparation for this 

deposition? 

A No. 

Q Did you see it on or around the time that it is 

dated, January 4th, 1989? 

A Yes. 

Q Can you tell me by looking at it whether this is 

an accurate copy of the document received by you from Ohio 

EPA on or around that date? 

A Yes. 

MS. KAUFMAN: I just want to note for the record 

it is a two-sided document. 

MR. GRADY: I will even go further. 
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It appears to be a two-sided document which 

contains four pieces of paper with print on both sides. 

MS. KAUFMAN: I just wanted to do that so that 

when we get the exhibits back, we will know what should be 

on the copies. 

MR. GRADY: My questions were solely to 

authenticate his receipt of the letter. 

BY MR. GRADY: (Resuming) 

Q That is the document you received? 

A (Nods in the affirmative.) 

(The document referred to was 

marked Shingleton Deposition 

Exhibit ~o. 10 for 

identification.) 

BY MR. GRADY: (Resuming) 

Q Just to help you out, we have bypassed No. 9 and 

we are now going to go to EXhibit No. 10. 

So you don't have to read that whole thing. 

I have just handed you another copy of 

correspondence which we have marked for this deposition as 

Exhibit No. 10. 

It is a copy of a two-page letter that appeared 
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apparently from Ohio EPA dated March 12th, 1990, and 

addressed to Thomas J. Shingleton, Plant Manager, Ekco 

Housewares. 

Have you seen this letter before? 

A Yes. 

Q Is this one of the correspondence you reviewed in 

preparation for this deposition? 

A No. 

Q When was the last time you saw this letter? 

A' Sometime after March 12th, 1990. 

Q Is it fair to say it was sometime around the date 

that it is marked on the document? 

A (Nods in the affirmative.) 

Q Did you review this letter when you received it? 

A Yes. 

Q Did you discuss it with anyone? 

A Yes. 

Q Is this an accurate copy of the letter you 

received on or around March 12th, 1990? 

A Yes. 

Q Who did you discuss it with? 

A Legal counsel, the vice president and counsel~ 
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Ekco Group, and the Vice President of Operations. 

Q In response to this letter, to your knowledge did 

Ekco or anyone on their behalf submit financial assurances 

for closure or post-closure care at that time? 

A I don't know. 

Q In response to this letter, to your knowledge did 

anyone--did you submit liability coverage for sudden and 

nonsudden accidental occurrences at this time? 

A No. 

Q Did anyone to your knowledge on behalf of Ekco do 

so? 

A I don't know. 

Q When you read this letter around the time that 

you received it, I believe you testified you read it, did 

you not? 

A Yes. 

Q Was there anything in the letter that led you to 

believe that Ekco was not required to submit such 

documentation at the time the letter was written? 

A No. 

(The document referred to was 

marked Shingleton Deposition 
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Exhibit No. 11 for 

identification.) 

BY MR. GRADY: (Resuming) 

Q Mr. Shingleton, I have just handed you a copy of 

a correspondence that we have marked Exhibit No. 11 for this 

deposition. 

It appears to be a letter from the Ohio EPA to 

Geraldine A. Moss, American Home Products Corporation, dated 

October 16th, 1990. 

Have you seen this letter before? 

A Yes. 

Q Is this one of the letters that you reviewed in 

preparation for your deposition? 

A No. 

Q When did you last see this letter? 

A Sometime after October 16th, 1990. 

Q Is it fair to say then that--strike that. 

On page 2 of the letter at the very bottom there, 

there is a list of names under "cc". 

A 

Your name appears there? 

Is that correct? 

Yes. 
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Q Is it fair to say that you received a copy of 

this letter at that time? 

A Yes. 

Q Is this an accurate copy of the letter you 

received at or near that time? 

A Yes. 

(The document referred to was 

marked Shingleton Deposition 

Exhibit No. 12 for 

identification.) 

(Handing document to the witness.) 

BY MR. GRADY: (Resuming) 

Q Mr. Shingleton, I have just handed you a copy of 

a correspondence which we have had marked No. 12 for this 

deposition. 

It appears to be dated July 8th, 1991, from Ohio 

EPA addressed to Geraldine A. Moss and to a Thomas 

Shingleton, Plant Manager, Ekco Housewares. 

Have you seen this letter before? 

A Yes. 

Q Did you in fact receive a copy of this letter? 

A Yes. 
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Q And is it in fact an accurate copy of the 

you received? lette~ 
A Yes. 

Q Do you recall reading the letter when you 

received it? 

A Yes. 

Q Did you do anything in response to this letter? 

A Yes. 

Q What did you do? 

A Forwarded the letter to vice president, legal 

counsel of that group. Legal counsel. 

Q Other than yours or Ekco's attorneys, did you 

confer with anyone about the letter? 

A No. 

Q When you reviewed the letter upon its receipt 

and/or today, was there anything in the letter which led you 

to believe that Ekco was not required to comply with the 

financial responsibility requirements? 

A No. 

MR. GRADY: Let's take five minutes. 

(Recess. } 

BY MR. GRADY: (Resuming) 
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Q Are we still on an exhibit? 

A I wanted to make note of Exhibit No. 8. 

Q Okay. 

A And to change my deposition on paragraph 3. 

Q Just give me a minute. 

Maybe you could tell me what the date on that 

was. 

A September 22nd, 1989. 

Q Okay. 

(Pause.) 

A And your question, stated differently to me 

perhaps, was: Was I led to believe from this letter that we 

would have to establish financial closure--financial 

assurance for closure and post-closure, and clearly 

paragraph three--I mean, sentence number three of paragraph 

3 indicates that consequently estimates must be revised 

pursuant to rules before Ekco Housewares establishes a 

financial assurance mechanism for closure and post-closure 

care. 

Q So you're just saying that that--it is kind of 

unusual. 

There was no question before you. 
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You read a sentence from the third paragraph. 

Are you saying that that says what it says? 

A It says what it says. 

Q Your counsel had noted with this--or I don't 

remember whether it was with this, but it was certainly with 

certain correspondence. 

You know, the letters say what they say, and none 

of us can pretend they say otherwise, but my question to you 

was what your thoughts were upon receiving ~t. 

I would note that your comment, which is now on 

the record, was after our break and you had had an 

opportunity to do whatever during that break. 

But, thank you. 

I don't mean to belabor a point, but I am 

suffering some bit of confusion about the use of the surface 

impoundment. 

Was there any wastes in the nontechnical term 

produced known as "scrubber wastes" at the Massillon, Ohio, 

facility during the period that you were there? 

A No. 

Q Do you know what the phrase "scrubber waste" 

refers to? ~ 
AcE-FEDERAL REPORTERS, INc. 
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A No. 

Q Do you know what the phrase qscrubber waters" 

refers to? 

A No. 

MS. KAUFMAN: Don't speculate. 

THE WITNESS: Okay. 

BY MR. GRADY: (Resuming) 

Q Your counsel said "don't speculate," but I notice 

some sort of hesitation or reaction on your face. 

Was there a scrubber at the facility? 

A No. 

Q Was there ever an instance where something from a 

scrubber was placed in the surface impoundment? 

A No. 

Q Were there any other waters other than the 

nortcontact cooling waters that we discussed placed in the 

surface impoundment between 1983 and 1992? 

A Yes. 

Q What was placed in the surface impoundment? 

A As I previously testified, the water from the 

spray booths. 

Q Would that ever been known as "scrubber water," 
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to your knowledge? 

A Not to my knowledge. 

Q Do you know what an alkaline wash is? 

A Yes. 

Q Was there ever an alkaline wash used at the 

Massillon, Ohio, facility? 

A When? 

Q Any time, to your knowledge. 

A Historical data indicates they had an alkaline 

washer in the 1970s. 

Q Subsequent to November 1980, to your knowledge, 

was there ever an alkaline wash used? 

A No. 

Q Do you know what "aluminum frit" is? 

A Yes. 

Q What is aluminum frit? 

A It is used for porcelain enamel processes. 

Q Was that ever used in the processes at Massillon, 

after November 1980? 

A No. 

Q You had just referenced a spray booth wash. 

What was the spray booth used for? 
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MS. KAUFMAN: That's been asked and answered. 

THE WITNESS: It gathered the overspray from the 

coating application. 

BY MR. GRADY: (Resuming) 

Q What type of coating? 

A Silicone. 

Q Were there any other types of coating used other 

than silicone? 

A Only silicone. 

Q. What was the silicone process? 

What did that incorporate? 

A It was based at that time on 40 percent solids 

and a solvent package. 

Q What type of solvent was used? 

A Natva, toluene, and Aviv. 

Q wnat were the solids? 

A Silicone. 

Q Can you describe for me what the spray booth 

process did? 

wash--

MS. KAUFMAN: This has been asked and answered. 

THE WITNESS: It captured the overspray in a 
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BY MR. GRADY: (Resuming) 

Q Overspray from what? 

A From the spray gun that was spraying product. 

Q What was the spray gun spraying? 

A Silicone? 

Q To what? 

A To the bakeware. 

Q To metal bakeware? 

A Yes. 

Q' And the overwash--is that the word you used? 

A overspray. 

Q --the overspray on occasion was sent to the 

-
surface impoundment? 

A No. 

We would clean out the water, the stagnant water, 

and it was sent to the surface impoundment. 

Q Was that sent to the surface impoundment between 

1980 and 1984? 

A Yes. 

Q Was it sent to the surface impoundment subsequent 

to 1984? 

A Between? I'm sorry, your question again? 
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Q After 1984, was that spray wash ever sent to the 

surface impoundment? 

A No. 

Not after 1984. 

Q What was done with it after that date? 

A It was put into drums and disposed of. 

Q Where was it disposed of? 

A A landfill, or Sidedoor Incineration. 

Q On the occasion it was disposed of in the 

landfill, was that landfill at the Ekco Massillon, Ohio, 

facility? 

A No. 

Q It was sent offsite? 

A Yes. 

Q Do you know who took it offsite? 

A I can't recall. 

Q Was it an employee of Ekco Housewares? 

A It was a registered, licensed, certified disposal 

company. 

Q So it was a private outside company? 

A Yes. 

Q And just so I'm clear, you don't recall the name 
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of the company? 

A One. 

We did use Ross Incineration Company. 

Q I try not to repeat my questions, and your 

counsel reminds me when I do, but what is the current 

appearance of the lagoon--the surface impoundment, pardon 

me. 

A "Current" meaning today? 

Q What condition is it in? 

I'm sorry, when you left in ~uly of 1992. 

A Lots of green weeds and trees. 

Q Is it fenced? 

A Yes. 

Q Is it fenced by itself, or just within the 

general complex? 

A The entire surface impoundment lagoon is fenced, 

to my knowledge. 

Q I understand you left in July of 1992. 

' ' . 

At that time, or prior to that time, did anybody 

have access to it? 

A Yes. 

Q Who would have had access to it? 

ACE-FEDERAL REPORTERS, INC. 
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A The plant engineer, maintenance supervisor. 

Q Would any non-employee--were non-employees 

allowed on the Massillon, Ohio, facility? 

A Nonemployees? 

Q Yes. 

A Yes. 

Q Would they be able to go out to the surface 

impoundment? 

A No. 

Q Is there a road leading to the surface 

impoundment? 

A Yes. 

Q Was there a fence around the entire plant, the 

Massillon, Ohio, plant? 

1992? 

A No. 

Q How high was the fence, as you recall, in July cf 

A I wouldn't want to speculate. 

It was 8 foot. 

Q A little taller than you? 

A Yes. 

Q Was there a gate on it? 
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A Yes. 

Q To your knowledge, in July of 1392 was there a 

lock on the gate? 

A Yes. 

Q was the lock kept locked? 

A Yes. 

Q Was it opened by a key, or a combination? 

A A key. 

Q To your knowledge were there any holes in the 

fence in July of 1992? 

A Not to my knowledge. 

MR. GRADY: Thank you, Mr. Shingleton. I 

appreciate your time. 

I have no further questions. 

Did you have any? 

MS. KAUFMAN: Let me just confer for a minute. 

(Recess.) 

. ' . 

MS. KAUFMAN: I just have a couple of questions. 

EXAMINATION 

BY MS. KAUFMAN: 

Q Tom, are you familiar with the sampling of the 

soil and water from the lagoon that's been conducted in th~ 
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past? 

A Yes. 

Q To your knowledge, has the sampling indicated 

that any constituents from the spray booth water were found 

in the soils or the water in the lagoon? 

A No. 

Q Did you have any responsibility as part of your 

job as plant manager to comply with the financial assurance 

requirements for the lagoon? 

A No. 

Q Did you make any decisions regarding whether or 

not Ekco would.comply with the financial assurance 

requirements? Did you have any involvement in those 

decisions? 

A No. 

MS. KAUFMAN: Those are all the questions I have. 

RE-EXAMINATION 

BY MR.. GRADY: 

Q I would just follow up. 

You had just testified about decisions regarding 

the financial assurance requirements. 

Did you discuss with the people that had those 

ACE-FEDERAL REPORTERS, INc. 
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decisions whether or not, or what was going to be done in 

response to the correspondence? 

A No. 

MS. KAUFMAN: I just want to--

THE WITNESS: Not--

BY MR. GRADY: (Resuming) 

Q With the exception of attorneys? 

A I didn't even discuss it with them. 

Q So that they never informed you what course of 

act~on you were going to be taking? 

A No. 

adjourned. l 

MR. GRADY: Thank you. Nothing further. 

MS. KAUFMAN: The witness will read and sign. 

(Whereupon, at 1:47 p.m., the deposition was 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO · 

EASTERN DIVISION 

UNITED STATES OF AMERICA 

Plaintiff 

-vs-

EKCO HOUSEWARES, INC. 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 5:92CV1245 

JUDGMENT ENTRY 

This action came on for trial before the Court upon 

the facts· without a jury from October 19, 1993, to October 22, 

1993, and the issues having been duly tried and Findings of Fact 

and Conclusions of Law having been filed, 

It is Ordered and Adjudged that plaintiff, 

the United States of America, recover of defendant, Ekco 

Housewares, Inc., the sum of Four Million Six Hundred Six Thousand 

Dollars ($4,606,000.00), and its costs of action. 

RECEIVED 
FEB 0 1 1994 

. U.S. EPA, RegJon 5 
Office of Regional Counsel 

r;J~K-~ 
UNITED STATES DISTRICT JUDGE 
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UNITED STATES OF AMERICA ) JUDGE PAUL R. MATIA 
. _, 

) 
Plaintiff ) CASE NO. 5:92CV1245 

) 
-vs- ) FINDINGS OF FACT AND 

) CONCLUSIONS OF UW 
EKCO HOUSEWARES, INC. ) 

) 
Defendant ) 

FINDINGS OP PACT 

1. Both before and after the effective date of the 

regulations promulgated pursuant to the Resource Conservation and 

Recovery Act, as amended {"RCRA"), 42 u.s.c. SS 6901, et ~, 

which is November 19, 1980, and until at least June 5, 1984, Ekco 

discharged wastewaters, containing hazardous wastes, from its 

operations to the surface impoundment located at the Massillon 

facility and treated, stored or disposed of those hazardous wastes 

in the surface impoundment located at its facility. 

2. The RCRA financial responsibility requirements and 

the "financial responsibility requirements" referred to in 

Paragraph B(5) of the Partial Consent Agreement and Order ("PCAO") 

include the regulatory requir·ements for financial assurances for 

closure (40 C.F.R. S 265.143), financial assurances for post

closure care (40 C.F.R. S 265.145) and liability coverage 

{40 C.F.R. S 265.147). 

3. A facility owner or operator, such as defendant, 

who treats, stores, or disposes of hazardous wastes after 
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November 19, 1980, is obligated to maintain liability coverage for 

personal injury and property damage resulting from sudden and 

nonsudden accidental occurrences resulting from operations of 

hazardous waste management unit, such as defendant's surface 

impoundment. 

4. The obligation of the owner and operator of a 

treatment, storage or disposal facility to maintain liability 

coverage does not cease until final closure of the hazardous waste 

unit has been completed, pursuant to an approved plan, and the 

appropriate agency approves the closure and notifies the owner 

operator that the obligation has ceased. 

s. A purpose of the liability coverage provision is to 

assure compensation of third persons who may suffer personal 

injury or property damage arising from the operation of the 

hazardous waste facility. 

6. "Operation" of a hazardous waste facility consists 

of any sort of hazardous waste treatment, storage or disposal 

activity at that particular hazardous waste management unit. 

7. A hazardous waste disposal unit is one in which 

hazardous waste is placed in or on the land or water and at which 

hazardous waste will remain after closure. 

8. If hazardous waste remains after closure, including 

as a result of leaching into the groundwater, the unit is a 

disposal unit. 

9. An example of a hazardous waste disposal unit is a 

surface impoundment. 

2 (), 
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10. This Court has found, and Ekco does not dispute, 

that Ekco discharged hazardous waste to the surface impoundment 

between 1980 and 1984, after the effective date of RCRA, with the 

intent that at least some of the waste would be permanently 

disposed of there. The August 1988 closure plan, submitted by 

Ekco to u.s. EPA and to Ohio EPA, proposed to treat the surface 

impoundment as a disposal unit. In July 1992, Ekco submitted a 

plan which proposed to "clean close" the unit and remove the 

hazardous waste. Thus, from at least August 1988 until at least 

July 1992, the surface impoundment was a "disposal" unit subject 

to the requirements of 40 C.F.R. S 265.145. and Ohio Administrative 

Code ("O.A.C.") S 3745-66-45. 

11. The fact that Ekco ceased the discharge of 

hazardous waste into the surface impoundment prior to November 8, 

1985 (the effective date of the loss of interim status provisions 

enacted as part of the 1984 Hazardous and Solid Waste Amendments 

to RCRA ("1984 Amendments")), does not affect the status of the 

surface impoundment or the applicability of the financial 

responsibility regulations. 

12. Facility owners or operators, such as Ekco, who 

"operated" a hazardous waste "treatment, storage or disposal" unit 

after Kovember 19, 1980, are obligated to establish and maintain 

liability coverage for personal injury and property damage until 

the unit was closed pursuant to the applicable regulation. Such 

persons who operate "disposal" units are also obligated to 

3 
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maintain financial assurance for post-closure care of the di~n~~g~ 

unit. 

13. In order for an owner or operator to lawfully 

operate a hazardous waste management unit after November 19, 1980, 

the effective date of applicable RCRA regulations, that owner or 

operator must have obtained a permit or achieved "interim status." 

14. A facility at which a hazardous waste management 

unit is used to treat, store or dispose of hazardous waste after 

the effective date of RCRA is subject to the standards set forth 

at 40 C.F.R. Part 265, and those standards apply even to the 

owners and operators who did not achieve interim status or obtain 

a permit. 

15. By November 19, 1980, Ekco did not submit to EPA 

"Part A" of its application for a permit to treat, store or 

dispose of hazardous wastes as required by Section 3005 of RCRA, 

42 u.s.c. S 6925, and 40 C.F.R. S 270.10. Because the "Part A" 

application was not submitted by November 19, 1980, Ekco did not 

receive "interim status" as set forth under S 3005 of RCRA, 

42 u.s.c. s 6925. 

16. Congress mandated that EPA establish financial 

rasponaibility standards for owners and operators of hazardous 

wasta management units. The financial responsibility requirements 

under RCRA became effective in July 1982. 

17. In 1984, Congress passed the Hazardous and Solid 

Waste Amendments to RCRA, in part due to concerns over significant 

levels of noncompliance with the financial responsibility 
() 

4 
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regulations. The 1984 amendments essentially added a statutory 

sanction to ong·oing regulatory violation. 

18. The 1984 amendments to RCRA did not change the 

applicability of the financial responsibility requirements. The 

1984 amendments emphasized the importance of full compliance with 

the financial responsibility requirements. An owner or operator 

could only retain interim-status by certifying compliance with the 

financial responsibility requirements and groundwater monitoring. 

19. The liability coverage requirements apply to 

unclosed facilities even if no further discharge of hazardous 

waste occurred there after the 1984 RCRA amendments. 

20. The requirement to establish financial assurance 

for closure is viewed by EPA as very important. Liability 

coverage is an important component of the RCRA regulations. It is 

designed to protect against the risk intrinsically associated with 

hazardous waste management and provide protection to members of 

the general public for unexpected or unanticipated occurrences 

which could affect health or property. 

21. The state of Ohio Environmental Protection Agency 

("OEPA") is a':lthorized to administer aspects of the RCRA hazardous 

waste program in the State of Ohio in lieu of the federal RCRA 

progra•. 

22. OEPA's administration of the RCRA program includes 

monitoring compliance with federal consent agreements entered into 

under RCRA. 

5 
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23. Pursuant to a Memorandum of Understandinq, dated /. 

July 22, 1988, between the u.s. EPA and the State of Ohio, OEPA 

was authorized to oversee certain aspects of the RCRA program in 

Ohio, including the financial responsibility requirements, prior 

to June 30, 1989. 

24. on June 30_, 1989, the state of Ohio received 

authorization, pursuant to Section 3006 of RCRA, 42 u.s.c. S 6926, 

to administer and enforce a hazardous waste manaqement proqram 

under RCRA. As of June 30, 1989, the State of Ohio was fully 

authorized to administer certain aspects of the hazardous waste 

manaqement proqram under RCRA. 

25. On November 5, 1986, EPA filed an Administrative 

Complaint, Findinqs of Violation and Compliance Order, Docket 

No. V-W-87-R-008, aqainst Ekco. 

26. Among the Findings of Violation was Ekco's failure 

to comply with the financial responsibility requirements under 

40 C.F.R. SS 265.140-150. 

27. on or about November 4, 1987, u.s. EPA and Ekco 

entered into a Partial Consent Aqreement and Order ("PCAO") which 

partially resolved the November 5, 1986, Administrative Complaint. 

28. The PCAO was executed by a duly authorized officer 

of Ekco. The PCAO was not executed by anyone from, on behalf of, 

or affiliated with American Home Products Corporation ("AHP"). 

29. Pursuant to the terms of Paraqraph 8(5) of the 

PCAO, Ekco was required to "[c]omply with the financial 

responsibility requirements for closure until closure has been ~ 

6 
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certified, pursuant to 40 C.F.R. SS 265.140 through 265.151, at 

the time of the submission of the closure plan for the surface 

impoundment pursuant to Paragraph 8{1)." 

30. Paragraph 8{1) of the PCAO required Ekco to submit 

a closure plan within 90 days of the effective date of the PCAO. 

31. Pursuant to the terms of the PCAO, Ekco was 

unambiguously obligated to provide financial assurance for closure 

under 40 C.F.R. S 265.143, financial assurance for post-closure 

care under 40 C.F.R. S 265.145, and liability coverage under 

40 C.F.R. S 265.147 upon the submission of the closure plan. 

32. From the effective date of the PCAO until June 30, 

1989, Ekco was required to comply with the applicable Federal 

regulations found at 40 C.F.R. SS 265.143, 145 and 147. Fr.om and 

after June 30, 1989, defendant was required to comply with the 

State of Ohio hazardous waste regulations found at O.A.C. 

SS 3745-66-43, 45 and 47. 

33. In addition to monitoring Ekco's compliance with 

the Ohio regulations, Ohio EPA was monitoring Ekco's compliance 

with the RCRA financial responsibility requirements pursuant to 

the PCAO. 

34. In March 1988, Ohio EPA notified Ekco of its 

failure to comply with the State of Ohio financial responsibility 

requirements. 

35. Ekco did not comply as·a result of the March 1988 

notice. 

7 
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36. Ekco submitted a closure plan to u.s. EPA and OEP 

in August 1988. The closure plan contained a proposal that the 

wastes in the impoundment remain in place and that the impoundment 

be treated as a "disposal" unit. 

37. At the time of submission of the closure plan, 

despite the requirements ~f the PCAO, neither Ekco, nor anyone in 

its behalf, submitted documentation of compliance with any of the 

financial responsibility requirements found at 40 C.F.R. 

SS 265.140-150 or o.A.C. SS 3745-66-40 through 50. 

38. on or about January 4, 1989, OEPA provided a 

written disapproval of Ekco's closure plan based on technical 

deficiencies that OEPA enumerated. 

39. The January 4, 1989, disapproval notice described 

the right to seek an adjudication hearing, expressly requiring 

that the request for a hearing "shall specify the issues of fact 

and law to be contested." 

40. on or about February 2, 1989, Ekco filed a Request 

for Adjudication of OEPA's disapproval of the closure plan. The 

Request for Adjudication specified the issues which Ekco wished to 

have adjudicated. 

. 
~ .· 41 • Ekco's Request for Adjudication did not request 

review of or refer to the financial responsib~lity requirements. 

42. Pursuant to the PCAO, Ekco was to have documented 

its compliance with the financial responsibility regulations at 

the time of the submission of the closure plan. From at least 

·i 
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August 1988, Ekco should have established and maintained 

compliance with the financial responsibility regulations. 

43. As of August 1988, Ekco had not submitted any 

documentation of compliance with the financial responsibility 

regulations to OEPA or to u.s. EPA. 

44. The obligation to comply with the financial 

responsibility requiremen-ts was not contingent upon any other 

state regulation. The obligation to establish and maintain 

financial responsibility at the time of submission of the closure 

plan was not cont,ingent upon compliance with or approval of any 

other requirement under any other provision of the PCAO. These 

financial responsibility obligations were not contingent upon the 

submission or approval of the closure plan, or the submission or 

approval of cost estimates for closure or post-closure care. 

Ekco's obligation to establish and maintain financial assurances 

continued after the disapproval of the closure plan. The 

obligation to maintain liability coverage is not contingent upon a 

comprehensive assessment of technical information or upon the 

existence or extent of environmental contamination at a facility. 

45. At the time, in August 1988, that Ekco had 

submitted a proposed closure plan, Ekco was able to, and did, 

submit cost estimates for closure and post-closure care. 

46. Ekco's claim that it could not establish financial 

assurances until the closure plan was approved is without basis. 

In fact, Ekco had prepared a closure plan and developed cost 

9 
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estimates for closure and post-closure care as early as January 

1988. 

47. The owner or operator of a hazardous waste 

management unit should be fully capable of predicting the cost of 

closing the unit. The obligation to establish and maintain 

financial assurance for ~losure and post-closure care is not 

dependent upon whether a closure plan has been submitted or 

approved by the regulatory agency, and the obligation exists even 

if a closure plan is not timely submitted or if the closure plan 

is disapproved. 

48. Ekco never advised u.s. EPA that it was unable to 

comply with the financial responsibility regulations. Ekco never 

advised u.s. EPA that it did not understand the regulations. 

49. The financial responsibility requirements are 

important components of the RCRA program, which is designed for 

the protection of human health and the environment. The liability 

coverage provisions insure that funds are available to compensate 

persons who may suffer injury or property damage as a result of 

the hazardous waste activity. The regulations also act aa 

inducement to.owners and operators to prop~rly maintain the 

hazardous waste facility. 

50. u.s. EPA advised Ekco that its violation of the 

regulations and the PCAO were serious violations. 

51. By entering into a consent agreement with the 

United States to resolve past violations, and then continuing 

those violations and violating the terms of the consent agree.~ 

10 I 
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Ekco has caused the United States to expend resources and has 

hindered U.S. EPA's ability to secure compliance with the RCRA 

program. 

52. The liability coverage component of the financial 

responsibility regulations is considered important to EPA in order 

to afford the public with a sense of security regarding the 

potential risks, such as bodily injury or property damage, 

associated with the management of hazardous wastes. 

53. The liability coverage requirement is intended to 

remain in place throughout the closure process, protecting against 

the risks associated with closure itself. 

54. The closure process itself contains risks of 

exposure. Ohio EPA was concerned that during the closure process 

the contaminated soils might become airborne. 

55. In reviewing the closure proposal, Ohio EPA was 

concerned about the highly contaminated sludge and subsoils in the 

surface impoundment and the potential for contact with the 

underlying water table. 

56. As of the date Ekco finally complied fully with the 

liability coverage provision, March 11, 1993, Ekco had not 

stabilized the hazardous metals contained in the soils at the 

surface impoundment. The closure work to stabilize the metals did 

not commence until August of 1993. 

57. The assessment of civil penalties is important to 

EPA in order to deter the particular party from future violations 

of the specific RCRA regulation and all RCRA regulations. It is 

11 
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also important to deter violations by other requlated parties. It 

also serves to eliminate or reduce the economic advantage of 

noncompliance that violators gain over those who comply. 

58. The failure to comply of a party who enters into an 

administrative consent agreement, such as Ekco, has a negative 

impact upon the regulatory program and causes the EPA to expend 

public resources to enforce the agreement. 

59. Other factors considered important to EPA are the 

extent of the violation, the duration of the violations, the 

seriousness of the violations, potential for harm occasioned by 

the violation, the good-faith efforts to comply, and any economic 

benefit attributed to noncompliance. 

60. Ekco did not fully comply with the financial 

assurances and liability coverage requirements until September 9, 

1992, and March 11, 1993, respectively. 

61. From at least Auqust 15, 1988, until the date Ekco. 

fully complied with the requirements for financial assurance for 

closure, Ekco was in continuous violation for 1,486 days. 

62. Ekco was in continuous violation of the requirement 

to establish and maintain financial assurances for post-closure 

care froa at least Auqust 1988 until July 1992, the date it 

submitted a proposed closure plan for off-site removal of the 

hazardous waste in the surface impoundment. This violation lasted 

at least 1,445 days. 

63. Ekco was in continuous violation of the requirement 

to establish liability coverage for personal injury and property 

12 
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damage resulting from both sudden and nonsudden accidental 

occurrences from at least August 15, 1988, until the date Ekco 

fully complied, March 11, 1993. This was a total of 1,675 days. 

64. The number of days for which Ekco is subject to a 

civil penalty of $25,000.00 per day for failing to maintain 

financial assurances for closure, post-closure care and liability 

coverage for accidental occurrences is 4,606 days. 

65. On or about March 17, 1988, OEPA notified Ekco that 

it was in violation of the RCRA regulations at its facility 

pursuant to the O.A.C. and the Code of Federal Regulations. 

66. The March 17, 1988, notice informed Ekco that the 

facility must "establish financial assurance for closure 

(40 C.F.R. S 265.143 and O.A.C. S 3745-66-43), and for liability 

coverage (40 C.F.R. § 265.147 and O.A.C. § 3745-66-47)." 

67. on September 22, 1989, OEPA sent Ekco a letter 

again notifying it that it had failed to comply with the Ohio 

regulations, O.A.C. Rules 3745-66-42 through 3745-66-47, with 

regard to financial responsibility. The September 22, 1989, 

letter notified Ekco that it "must have and maintain • 

financial ass~rance for closure and post-closure care, and 

liability coverage for sudden and nonsudden accidental 

occurrences." Ekco was also notified of its obligations under the 

PCAO. The Notice reminded Ekco that terms of the PCAO which it 

had entered into with u.s. EPA "required compliance with financial 

assurance requirements until final closure, pursuant to 40 C.F.R. 

265.140 through 265.151." 

13 
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68. In addition to advising Ekco of its ongoing 

violation of the State of Ohio financial responsibility 

regulations, and its obligation pursuant to the PCAO, the 

September 22, 1989, notice accurately advised Ekco of the 

requirement to revise its cost estimates for closure, in order to 

adequately establish financial assurances. 

69. on september 28, 1989, six days after the 

September 22, 1989 letter, Ekco Housewares, through counsel, 

discussed with OEPA the financial responsibility requirements and 

the contents of the September 22, 1989, letter. OEPA advised Ekco 

that it could not wait until approval of the closure plan to 

comply with the financial responsibility requirements. 

70. Ekco was able to, and did, develop cost estimates 

for closure and post-closure in January 1988, with estimated 

combined costs for closure and post-closure care of $2.4 million. 

Ekco developed cost estimates for closure and post-closure in 

August 1988, with estimated combined costs of $1.7 million. 

71. At no did time OEPA advise Ekco that it could not 

submit the financial assurances for closure until the closure plan 

was approved~ 

~- 72. There is no evidence that Ekco attempted to submit 
- ... ..... . 

revised-cost estimates or financial assurances for closure and 

post-closure care which were rejected because the closure plan was 

not approved. 

73. Ekco did not submit revised cost estimates for 

closure until July 1992. 

14 
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74. Ekco, or its agent in its behalf, was able to, and 

did in fact, develop cost estimates for each revision to the 

closure plan. 

75. If a proposed closure plan is disapproved, as in 

Ekco's case, an owner or operator of a ·hazardous waste management 

unit can revise cost estimates for closure by referring to the 

comments and attachments contained in the disapproval 

correspondence. 

76. Ekco understood the requests being made in the 

disapproval notice and was able to estimate the costs of meeting 

the requirements in that letter. In fact, in this instance, Ekco, 

through its agent, was able to, and did, develop cost estimates 

for the items listed in the notice of disapproval. 

77. On or about March 12, 1990, OEPA again notified 

Ekco, informing Ekco in writing that it was violatinq O.A.C. 

Rules 3745-66-42 throuqh 3745-66-47, and that it was also 

violatinq terms of the November 4, 1987, PCAO with u.s. EPA. 

78. On April 23, 1990, Ekco submitted to OEPA a copy of 

its general liability policy for the Massillon facility. 

79 .. The general liability policy, submitted by Ekco on 

April 23, 1990, contained an absolute exclusion for pollution 

related claims. Ekco was advised on May 3, 1990, that the general 

liability policy was insufficient. Additional discussion with 

Ekco's representative took place on May 15, 16 and 17, 1990. Ekco 

was aware of the pollution exclusion at the time it submitted the 

policy. 
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80. The general liability policy submitted by Ekco 

April 23, 1990, did not meet the requirements of 40 c.F.R. 

S 265.147(A) or (B), and O.A.C. S 3745-66-47(a) or (b). 

81. Between September 22, 1989, and April 1992, Ekco 

Housewares, or its representative, communicated by telephone with 

representatives of OEPA regarding financial responsibility at 

least 20 times. 

82. During the numerous telephone conversations between 

OEPA and representatives from Ekco, there was discussion, among 

other things, of the necessity of compliance and available means 

and mechanisms of compliance. 

83. Between September 22, 1989, and April 1992, Ekco 

Housewares, or its representative, exchanged written 

communications with representatives of OEPA regarding financial 

responsibility approximately 8 to 10 times. 

84. On March 17, 1988, September 22, 1989, March 12, 

1990, October 16, 1990, July 8, 1991, August 2, 1991, August 11, 

1992, and December 24, 1992, Ekco Housewares, or-its 

representatives, were advised that the company was not in 

compliance with the financial responsibility requirements under 

State ot Ohio regulations and/or under the PCAO. 

85. Not once during the numerous t~alephone 

conversations and correspondences which occurred between 

September 22, 1989, and April 1992, did Ekco or its 

representatives advise OEPA that it believed it had received a 

waiver of the obligation to comply with the financial 
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responsibility requirements or an extension of the time for 

compliance. 

86. On February 12, 1990, Ekco, through counsel, 

discussed with OEPA the requirements of a Letter of Credit for 

purposes of compliance with the financial assurances for closure 

and post-closure care regulations. OEPA informed Ekco that Ekco 

Housewares and the Ekco facility must be named in the Letter of 

Credit. 

87. On June 11, 1990, a request was filed on behalf of 

Ekco for a variance from the requirement to maintain liability 

coverage for nonsudden accidental occurrences, pursuant to O.A.C. 

s 3745-66-47. 

88. In late June of 1990, Ekco requested OEPA not to 

act on its variance request. 

89. on or about June 25, 1990, a Letter of credit and 

Standby Trust Agreement was submitted on behalf of Ekco to OEPA to 

document financial assurance for closure of the surface 

impoundment. 

90. Neither Ekco, nor anyone in its behalf (including 

AHP) submitted any documentation of compliance with the 

requirement to maintain liability coverage for sudden and 

nonsudden occurrences with the June 25, 1990, submission. Neither 

Ekco nor anyone in its behalf (including AHP) submitted any 

documentation of compliance with Ekco's requirement to maintain 

liability coverage for sudden and nonsudden occurrences on 

June 25, 1990. 
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91. The Letter of Credit, submitted on June 25, 1990, 

did not name the Massillon facility or Ekco. This submission, 

which failed to name Ekco, was inconsistent with the previous 

discussions between OEPA and counsel for Ekco, where Ekco was 

advised that the Letter of Credit must name Ekco. 

92. Ekco claims that AHP was obligated to comply with 

the required financial a~surances and liability coverage on behalf 

of Ekco and that AHP could have done so relatively inexpensively. 

Yet neither Ekco nor AHP attempted compliance with the financial 

assurance provisions until June 25, 1990, and the.liability 

coverage provision until September 1992. 

93. On October 11, 1990, OEPA advised Ekco, through 

counsel, of certain amendments to the regulations which allowed 

for a third party with a "substantial business relationship" to 

demonstrate liability coverage. 

94. on or about October 16, 1990, OEPA notified Ekco, 

its representative, and AHP, that the June 25, 1990, submission of 

a Letter of Credit and Standby Trust Agreement was inadequate to 

meet the requirements of 40 C.F.R. 55 265.13 and 145 or O.A.C. 

55 3745-66-43 and 45. 

95. On or about November 20, 1990, further 

documentation was submitted on behalf of Ekco to correct some, but 

not all, of the deficiencies identified in the June 25, 1990, 

submission concerning financial assurance. 

96. on or about July 8, 1991, OEPA informed Ekco and 

AHP of continuing violations of the provisions of O.A.C. 

18 
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§§ 3745-66-43, 45 and 47. 

97. on August 2, 1991, OEPA informed Ekco and AHP that 

it would not approve the request for a variance from the liability 

coverage requirements because Ekco had failed to demonstrate 

adequately that "the risks associated with the operations of the 

Massillon facility dictate an elimination of nonsudden financial 

responsibility required by rule 3745-66-47. 11 The notice stressed 

to Ekco that unless and until such a variance was approved, the 

coverage required under that provisions must be maintained. 

98. In the August 2, 1991, notice, OEPA also advised 

Ekco that during the pendency of the variance request it must 

maintain liability coverage. The letter also noted the continuing 

violation of the liability coverage requirements. 

99. on August 11, 1992, OEPA sent a notice to Ekco and 

AHP which noted that the Massillon facility was in continuing 

violation of the requirements of, inter alia, O.A.C. 

SS 3745-66-43, 45 and 47, and the provisions of Ekco's November 4, 

1987, PCAO with U.S. EPA. 

100. on September 9, 1992, documentation was finally 

submitted on behalf of Ekco to correct the deficiencies in.its 

June 25, 1990, submission and to meet the requirements of 

40 C.F.R. SS 265.143 and 145 and O.A.C. SS 3745-66-43 and 45 for 

financial assurance for closure and post-closure care. No 

evidence of compliance with the liability coverage provisions had 

been submitted at this time. 
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101. Prior to at least June 25, 1990, neither Ekco 

Housewares nor anyone in its behalf submitted any documentation 

attempt to establish financial assurance for closure or post

closure care of its surface impoundment. 

102. Between September 29, 1992, and October 20, 1992, 

Ekco first submitted documentation of liability coverage by means 

of a corporate guarantee, one of the methods allowed under the 

regulation. This submission, however, did not fully satisfy the 

statutory requirements because it failed to include a certified 

independent auditor's report as required under O.A.C. S 3745-66-47 

and the guarantee had been backdated. 

103. Ohio EPA could not ascertain the existence of an 

enforceable "substantial business relationship" between Ekco and 

AHP unless and until such time as it was documented and supported 

by a corporate guarantee. No such documentation was presented 

until the September 29, 1992, submission. The liability coverage 

documentation is then available to the public upon request. The 

documentation of liability coverage allows the public to be 

assured of a source for compensation for injuries which may result 

from hazardous waste activities. 

104. On December 24, 1992, OEPA advised Ekco and AHP of 

the deficiencies in the September 29 and October 20, 1992, 

submissions. 

105. Not until March 11, 1993, did Ekco submit 

documentation to OEPA which was sufficient to demonstrate that it 

. i 

adequately met the liability coverage requirements of 40 C.F.R. 

() 
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SS 265.147(a) and (b) or O.A.C. SS 3745-66-47(A) and (B). 

106 •· From at least August 15, 1988, until at least 

June 25, 1990, Ekco failed to comply with the terms of the PCAO 

that it had entered into with u.s. EPA. At no time during this 

time period did AHP fulfill these obligations on Ekco's behalf. 

107. From at least August 12, 1988, until at least 

June 30, 1989, Ekco failed to comply with the requirements of 

40 C.F.R. SS 265.143, 145 and 147. At no time during this time 

period did AHP fulfill these obligations on Ekco's behalf. 

108. From at least June 30, 1989, until at least 

June 25, 1990, Ekco failed to comply with the requirements of 

O.A.C. SS 3745-66-43 and 45. At no time during this time period 

did AHP Corporation fulfill these obligations on Ekco's behalf. 

109. From at least June 30, 1989, until at least 

September 29, 1992, Ekco failed to comply with the requirements of 

O.A.C. SS 3745-66-47(A) and (B). At no time during this time 

period did AHP fulfill these obligations on Ekco's behalf. 

110. During the period in which Ekco had failed to 

maintain liability coverage, there had been evidence of 

groundwater contamination at the facility. 

111. The wastewaters discharged to the surface 

impoundment between November 1980 and June 1984 were contaminated 

with, among other things, 1,1,1 trichloroethane ("TCA") and 

trichloroethylene ("TCE"). A source of these contaminants was the 

cooling water which was discharged to the surface impoundment 

until June 1984. 
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112. The surface impoundment sludges and subsoils 

displayed elevated levels of volatile organic compounds. Sampli 

of the waters in the surface impoundment in 1984 indicated the 

presence of TCA and TCE. TCA was found in the surface impoundment 

waters at concentrations of 3,600 parts per billion. 

113. Ekco's analyses concerning the surface impoundment 

indicate the presence of three heavy metals (lead, cadmium and 

chromium) in elevated concentrations in the sludge and subsurface 

soils. 

114. Sludge and soil sampling has indicated cadmium, 

chromium and lead occur at elevated concentrations at the 

facility. 

115. Analytical results of the sludge and subsurface 

soils beneath the surface impoundment indicated a range of 

concentrations for cadmium of up to 8,370 parts per million 

("ppm"); for lead up to 25,000 ppm, and for chromium up to 923 

ppm. 

116. Elevated levels of lead, a hazardous constituent, 

were detected in a well, No. L-5, outside the confines of the 

surface impoundment and downgradient from the surface impoundment. 

117. Vinyl chloride was also detected in well L-5 in 

1988 and in 1990. 

118. Sampling from the vicinity of the surface 

impoundment indicates that hazardous substances, including lead, 

chromium, cadmium, TCA, TCE and vinyl chloride, have bean 

emanating from the surface impoundment. 
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119. Hazardous wastes or constituents have been 

identified in the groundwater in the vicinity of the Ekco 

facility, specifically in the vicinity of the surface impoundment. 

120. Ekco's analyses concerning the surface impoundment 

also indicate that organic compounds detected in and beneath the 

surface impoundment have been found in the groundwater beneath the 

Massillon facility. 

121. Groundwater flow direction in the vicinity of the 

Ekco plant can vary significantly. 

122. Based on data provided by Ekco Housewares, the 

surface impoundment is the source of hazardous waste, TCE, in 

wells downgradient from the impoundment. 

123. Beneath the Ekco facility there are two distinct 

aquifers. 

124. The sandstone bedrock aquifer is directly beneath 

the Ekco facility. The sand and gravel or "Tuscarawas River" 

aquifer is adjacent to the Ekco facility. 

125. The Tuscarawas River aquifer is a major source of 

drinking water supply for the City of Massillon. 

126. There are four public drinking water wells within 

2,500 feet of the Ekco facility. Ekco's Massillon plant is within 

one-half (1/2) mile of the City of Massillon, Ohio's municipal 

water wells Nos. 1 through 4. 

127. The City of Massillon well No. 4 was closed on 

September 2, 1986. Prior to the shutdown of well No. 4, sampling 

confirmed the presence of vinyl chloride in the well. The public 
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drinking water well No. 4 is maintained by the Ohio Water Servi~ 

and is 1,000-1,500 feet to the east of the Ekco facility. It hlliJ 

been abandoned due to the presence of contamination. 

128. One of the contaminants discovered in the drinking 

water well, vinyl chloride, is a degradation product of TCA and 

TCE. 

129. The contaminants in the groundwater beneath the 

surface impoundment are the same type as the contaminants 

identified in the abandoned drinking water well, Ohio water 

Service Well No. 4. 

130. The Ekco facility is a likely source for the 

contaminants found in the Ohio Water Service Well No. 4. 

131. As of July 1991, Ekco's groundwater monitoring 

system was not operated and maintained to determine the rate and 

extent of migration and concentrations of hazardous wastes in 

groundwater associated with the management of the hazardous waste 

surface impoundment. That is the purpose of groundwater 

monitoring requirements. 

132. Lead, chromium, cadmium, TCA, TCE and vinyl 

chloride are .hazardous substances. 

133. A hazardous substance is a substance which has the 

potential to have a deleterious influence on human health. 

134. Most of the haz·ardous substances identified above, 

lead, chromium, cadmium, TCA, TCE and vinyl chloride, are known or 

suspected carcinogens. 
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135. The threshold level of risk associated with 

carcinogenic effects of hazardous substances can be produced by 

levels down to zero. 

136. Cadmium is a toxic metal to which exposure can 

result from inhalation or ingestion. Cadmium is retained in the 

kidney and liver. The possibility of accumulation over time is a 

concern to human health. · 

137. cadmium can cause, among other things, lung 

inflammation, emphysema, lung cancer and kidney damage to humans. 

138. The primary concern from cadmium exposure is 

cancer. 

139. Testing performed by Wadsworth Laboratories Testing 

Company, on behalf of Ekco, indicated that cadmium was leaching 

from the surface impoundment. 

140. concentrations of cadmium would be of concern at 

approximately 100 to 200 parts per million. Ekco's sampling 

indicated cadmium concentrations at the facility in the thousands 

of parts per million. 

141. Lead is a toxic substance which has a propensity to 

accumulate in the body over time. 

142. Lead exposure can occur through inhalation or 

ingestion, and its effects are primarily neurological, as well as 

having effects on bone marrow, with a risk of kidney cancer. 

143. The most important toxicological effect of lead is 

the possible toxicity to children. Lead risks include possible 

brain damage and damage to development of the nerve system. Lead 
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may have an irreversible effect in developmental stages in 

children. 

144. The effects of lead exposure can occur at very low 

levels. 

145. The sampling data from the soils in or around 

Ekco's surface impoundment indicated the presence of extremely 

high levels of lead. 

146. Chromium is a toxic metal which can cause lung 

inflammation and is associated with lung cancer. In addition to 

exposure by inhalation or ingestion, there is evidence that dermal 

exposure is a route of access for chromium into the human body. 

147. The sampling data from the soils in the surface 

impoundment indicated high levels of chromium. 

148. EPA has determined that the presence of cadmium, 

chromium, lead, TCA, TCE, vinyl chloride and dichlorobenzene in 

the soils, surface water or groundwater detected at the Ekco 

facility requires a response to protect human health and the 

environment. 

149. Ekco had determined that because of the elevated 

levels of cadMium, chromium and lead in the surface impoundment 

sludgea there was a potential that the metals could be carried in 

the groundwater. 

150. Ekco's consultants determined that a potential 

contaminant pathway of concern was that contaminated groundwater 

would be consumed by downgradient drinking water well users. 

<J 
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151. Ekco's consultants also determined that until the 

surface impoundment was stabilized and capped, the hazardous waste 

contaminants could potentially leach into the groundwater and that 

rainfall could percolate through the surface impoundment sludges 

and mobilize the hazardous waste contaminants. 

152. During the years when Ekco failed to maintain 

liability coverage, the surface impoundment was not capped or 

stabilized. 

153. Surface water runoff posed another pathway for 

hazardous waste contaminants to be mobilized. Wells L-4 and L-5, 

which were outside the perimeter of the surface impoundment, 

contained evidence of contamination. Evidence indicates that 

flood conditions have existed in the vicinity of the surface 

impoundment, and surface water could have entered wells L-4 and 

L-5 and mobilized contaminated soils. 

154. Ekco's consultant also determined that the risk of 

exposure by air dispersal of contaminated sludge could occur 

during construction activities in and around the surface 

impoundment; including the closure process. The risk associated 

with the hazardous wastes in the surface impoundment would 

continue untii closure was completed. 

155. TCE is a volatile organic compound, and exposure to 

it can occur through inhalation. The primary toxicological effect 

from TCE is neurological; TCE affects the central nervous system. 
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156. The other primary toxicological effect of TCE is 

the liver. Exposure to TCE is associated with both kidney and 

lung cancer. 

' •, 

157. TCE dissolves readily in water and therefore can be 

transported readily wherever the water goes. TCE persists in an 

underground aquifer system and can move along with ground water. 

Once in the ground water, volatile organic compounds are 

persistent and do not easily correct themselves. 

158. Based on a review of the data, levels of TCE in the 

surface impoundment and in the groundwater exceed levels of 

concern for human health. 

159. TCA is also a volatile organic compound. It has a 

propensity to affect the central nervous system. Expos~re to TCA 

poses possible genetic effects. 

160. Dichloroethylene ("DCE") and vinyl chloride are 

known to be degradation products of TCE. If TCE exists in the 

groundwater, over a period of time, it degrades first to DCE and 

then to vinyl chloride. 

161. DCE was detected in the groundwater in the vicinity 

of the surface impoundment at levels that exceed concern for human 

health. 

162. Vinyl chloride is also a toxic organic compound. 

Exposure to it can occur by inhalation or ingestion, as well as by 

dermal absorption. 
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163. Vinyl chloride has been associated in humans with 

toxic effects, such as lung fibrosis, lung emphysema, and liver 

cancer. 

164. Vinyl chloride was detected in the groundwater in 

the vicinity of the surface impoundment at the Ekco facility at 

levels which are of concern to human health. 

165. Vinyl chloride was also detected in the public 

drinking water well, Ohio Water Service Well No. 4, at levels 

which are of concern to human health. 

166. During the time period that Ekco was obligated and 

failed to maintain liability coverage, there was a potential of 

exposure to hazardous wastes which possess extremely adverse 

health risks associated with such exposure. This potential could 

lead to a liability claim for personal injury--the type of injury 

the liability coverage is designed to protect. 

167. As a result of its failure to comply with the terms 

of its agreement with u.s. EPA under the PCAO and with the 

applicable regulations under RCRA promulgated at 40 c.F.R. 

SS 265.140-150 and O.A.C. SS 3745-66-40 through so, Ekco has 

obtained an economic benefit as a result of its noncompliance. 

168. As a result of its violation of the requirement to 

establish and maintain financial assurances for closure and post-

closure care of its hazardous waste surface impoundment from 

August 15, 1988, until November 30, 1990, Ekco gained an economic 

benefit of at least $75,297.00. 
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169. As a result of its violation of the requirement 

establish and maintain liability coverage for its hazardous 

surface impoundment from August 15, 1988, until September 29, 

1992, Ekco gained an economic benefit of between $359,281.00 and 

$538,922.00. 

170. The only way to determine the exact cost of 

insurance for Ekco's hazardous waste surface impoundment would 

have been for Ekco to have had insurance agents conduct the 

analysis, but Ekco failed to seek insurance for the relevant time 

period. 

171. At a minimum, Ekco's economic benefit resulting 

from its noncompliance of the PCAO and applicable regulations was 

$434,000.00. 

172. Ekco has incurred an economic benefit of at least 

$434,000.00-$614,000.00 due to its failure to establish and 

maintain financial assurances for closure, post-closure care and 

liability coverage for its hazardous waste surface impoundment, as 

required under the PCAO and as required under the applicable RCRA 

regulations. 

173. Ekco has the ability to pay a· significant civil 

penalty for its violations of RCRA and the PCAO. 

174. There is no evidence that Ekco, or AHP on behalf of 

Ekco, made any effort to obtain liability coverage which would 

comply with the applicable regulation prior to September 1992. 

175. The indemnity agreement which Ekco alleges existed 

between it and AHP did not unconditionally obligate American 
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Products to provide liability coverage for the hazardous waste 

surface impoundment at the Ekco facility. 

176. Ekco did not know whether the alleged indemnity was 

unconditional when it chose not to comply wit.h its obligations. 

177. Ekco was aware that OEPA was requesting compliance 

with the regulations requiring financial assurances for closure, 

post-closure care and liability coverage between 1988 and 1992. 

178. There is no evidence presented indicating that Ekco 

discussed anything regarding the financial responsibility 

requirements with the Ohio Assistant Attorney General ("AAG") 

prior to December 27, 1991. That December 27, 1991, letter does 

not support the claim that any waiver of compliance was given. 

There is no evidence that a waiver of compliance or an extension 

to comply was ever given. As of June 4, 1991, the Ohio AAG had 

not acknowledged in writing that there had been any purported 

extension or waiver of the financial responsibility requirements. 

The Ohio AAG would not have forwarded any comments to Ekco without 

first consulting with OEPA and receiving OEPA's permission to do 

so. 

179. There is no convincing evidence of reliance by Ekco ' 

on any statements allegedly made by an Ohio AAG in not complying 

with the PCAO or the applicable regulations. The evidence 

submitted by Ekco, a letter dated September 25, 1992, from the 

State of Ohio AAG to counsel for the United States was sent to 

Ekco over four years after it was to have complied with the PCAO. 
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Prior to receiving a copy of that letter, Ekco did not have any 

information upon which to base its claim of reliance. 

180. The history of negotiations with the Ohio AAG 

regarding settlement of the closure plan, as incorporated in a 

January 25, 1993, agreement, does not include references to the 

financial responsibility requirements. Ekco did not make 

financial responsibility requirements part of the appeal that was 

the subject of this settlement. 

181. The OEPA did not ask Ohio AAG to address financial 

responsibility requirements in its negotiations with Ekco. 

182. The attorney representing Ekco appeared to have a 

thorough understanding of the issues surrounding the adjudication 

of the closure plan and of the requirements of the Ohio 

regulations. 

183. The agreement, which Ekco alleges existed, to 

revisit the financial responsibility issues was only procedural in 

nature. That alleged agreement did not occur until around 

December 27, 1991. This was long after Ekco had been advised on 

numerous occasions of its continuing violations. Ekco, or its 

representatives, were advised that Ekco was not in compliance with 

the financial responsibility requirements under State of Ohio 

regulations and/or under the PCAO. 

184. Ekco never indicated to OEPA during the numerous 

telephone conversations and correspondences which occurred between 

September 22, 1989, and April 1992, that it believed it had 

received a waiver of the obligation to comply with the financia~ 
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responsibility requirements or an extension of the time for 

compliance. Ekco never informed the Ohio AAG during the closure 

plan negotiations that it had received numerous requests for 

compliance. 

185. Ekco never advised U.S. EPA of its alleged receipt 

of an extension for, or waiver of, compliance with the financial 

responsibility requirements. 

186 .. The Ohio AAG never informed Ekco, or its 

representative, that Ekco did not need to fulfill the requirements 

of the Ohio regulations with respect to financial assurances for 

closure. The Ohio AAG never informed Ekco, or its representative, 

that it did not need to comply with the Ohio regulation with 

respect to liability coverage. 

187. The Ohio AAG never represented to Ekco anything 

other than that the Ohio regulation requires compliance at all 

times. 

CONCLUSIONS 0~ LAW 

1. As the owner and operator of a hazardous waste 

treatment, st:-orage or disposal ("TSD") facility in existence prior 

to November 19, 1980, Ekco was subject to the interim status 

requirements. Ekco did not, however, obtain interim status. See 

Opinion, pp.- 8-9. 

2. Because hazardous waste was discharged to the 

surface impoundment at the Ekco facility after the effective date 

of the Resource, Conservation and Recovery Act, as amended 
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("RCRA"), 42 u.s.c. SS 6901, ~§§g., Ekco was subject to the R 

regulations for TSD facilities including financial responsibili 

requirements at 40 C.F.R. SS 265.140-150 and o.A.C. SS 3745-66-40 

through 50. see Opinion, p. 10. 

3. As an owner or operator of a RCRA hazardous waste 

TSD facility, Ekco was required, but failed, to have and maintain 

sudden accidental occurrence coverage under 40 C.F.R. 

SS 265.147(a) and (b) and under O.A.C. Rules 3745-66-47(A) and 

(B). 40 c.F.R. S 265.147(a) provides substantially as follows: 

An owner or operator of a hazardous waste 
treatment, storage or disposal facility, or 
group of such facilities, shall demonstrate 
financial responsibility for bodily injury and 
property damage to third parties caused by 
sudden accidental occurrences arising from 
operations of the facility or group of 
facilities. The owner or operator shall have 
and maintain liability coverage for sudden 
accidental occurrences in the amount of at 
least $1 million per occurrence with an annual 
aggregate of at least $2 million, exclusive of 
legal defense costs. This liability coverage 
may be demonstrated as specified in 
subsections (a)(1), (a)(2) (by passing a 
financial test or using a specified guarantee 
for liability coverage), (a)(3) (obtaining a 
specified letter of credit), (a)(4) (obtaining 
a specified surety bond), (a)(S) (obtaining a 
specified trust fund) and (a) (6) (using a 
combination of the foregoing instruments). 

40 C.P.a. s 265.147(b) provides: 

An owner or operator of a surface impoundment, 
landfill or land treatment facility which is 
used to manage hazardous waste, or group of 
such facilities, shall demonstrate financial 
responsibility for bodily injury and property 
damage to third parties caused by nonsudden 
accidental occurrences arising from operations 
of the facility or group of such facilities. 
The owner or operator shall have and maintain 
liability coverage for nonsudden accidental 
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occurrences in the amount of at least 
$3 million per occurrence with an annual 
aggregate of at least $6 million, exclusive of 
defense costs. An owner or operator meeting 
the requirements of this Section may combine 
the required per-occurrence [and aggregate) 
coverage levels for sudden and nonsudden 
accidental . . . into a single annual 
aggregate level [$4 million per occurrence and 
$8 million aggregate]. 

4. The "operations" of a facility which must be 

insured against include any type of hazardous waste :TsP)since the 
___.-' 

effective date of RCRA. Findings of Fact No. 6. 

5. The RCRA regulations contemplate that the financial 

responsibility requirements shall be in place both before and 

during the closure process. See Opinion, p. 5. The obligation to 

maintain liability coverage, therefore, remains until the 

hazardous waste management unit is "closed" pursuant to applicable 

regulation and an approved plan. See 40 c.F.R. S 265.147(e); 

O.A.C. S 3745-66-47(E); see also Findings of Fact No. 4. The 

Hazardous and Solid Waste Amendments of 1984 to RCRA ( 11 1984 

Amendments"), which included the loss of interim status 

provisions, did not affect that obligation. Findings of Fact 

Nos. 18, 19. The 1984 Amendments added a statutory sanction to 

noncompliance.with the RCRA requirements; that is, in order to 

retain interim status, certification of compliance was required. 

Findings of Fact Nos. 17, 18. The fact that Ekco had stopped 

actively discharging hazardous wastes to, but had not yet closed, 

the surface impoundment did not affect Ekco's obligation to have 

established the required coverage, nor did it eliminate the risks 

associated with the hazardous wastes contained in or emanating 
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from the surface impoundment, the very risks that liability 

coverage is designed to protect against. ~, ~, 40 c.F.R. 

S 265.147(e); ~~Findings of Fact Nos. 4, 5, 11, 12, 18, 19, 

52, 53, 150-51. 

6. Ekco did not have interim status, therefore, it 

could not have retained interim status under the 1984 Amendments. 

~ Opinion, p. a. 

7. EJcco discharged hazardous waste to its surface 

impoundment after the effective date of RCRA (Opinion, p. 10), 

therefore, it "operated" the surface impoundment and was subject 

to the requirement to establish and maintain liability coverage 

pursuant to the RCRA regulations until closure had been certified. 

40 C.F.R. S 265.147; Findings of Fact No. 6. 

a. By failing to have and maintain liability coverage 

for personal injury and property damage resulting from sudden and 

nonsudden occurrences for its surface impoundment, Ekco violated 

40 C.F.R. SS 265.147(a) and (b) and the corresponding Ohio 

regulations at o.A.C. SS 3745-66-47(A) and (B) on a continuing 

basis until March 11, 1993. ~Opinion, pp. 4, 7. 

9. Under 40 C.F.R. S 265.145 and O.A.C. 5 3745-66-45, 

Ekco wa• required to establish and maintain financial assurances 

for po•t-closure care of its hazardous waste "disposal" unit until 

closure had been certified and approved. ~ 40 C.F.R. 

S 265.145(h); Opinion, p. 5. 

10. This Court now finds that, for the purposes of 
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40 C.F.R. S 265.145 and O.A.C. S 3745-66-45, Ekco owned and 

operated a hazardous waste "disposal" unit after the effective 

date of the regulation. Therefore, Ekco was obligated to 

establish and maintain financial assurances for post-closure care 

of the surface impoundment until, pursuant to the provisions of 

O.A.C. 

S 3745-66-45(H) or 40 C.F;R. S 265.145(h), Ekco is no longer 

obligated to maintain post-closure financial assurances. See 

40 C.F.R. S 265.145(h) and O.A.C. S 3745-66-45(H). 

11. By failing to establish and maintain financial 

assurances for post-closure care of the surface impoundment, 

during the period from at least August 1988 until September 9, 

1992, Ekco violated the provisions of the Partial Consent 

Agreement and Order ("PCAO") and the applicable regulations found 

at 40 C.F.R. S 265.145 and O.A.C. S 3745-66-45. Opinion, p. 7. 

12. Section 3008(g) of RCRA, 42 U.S.C. S 6928(g), 

provides that: 

any person who violates any requirement of 
this subchapter shall be liable to the United 
States for a civil penalty in an amount not to 
exceed $25,000 for each such violation. Each 
day of violation shall, for purposes of this 
subsection, constitute a separate violation. 

13. Pursuant to Sections 3008(c) and (g) of RCRA, 

42 u.s.c. SS 6928(c) and (g), Ekco is liable for civil penalties 

not to exceed $25,000.00 per day for each day of each violation of 

RCRA, applicable u.s. EPA and State of Ohio EPA regulations at 

40 C.F.R. SS 265.143, 145, 147, and O.A.C. SS 3745-66-43, 45, 47, 

and Ekco's obligations pursuant to the PCAO. 
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14. The assessment of a civil penalty is committed t 

the informed discretion of the court. ~ United States v. ITT 

Continental Baking co., 420 u.s. 223, 230 n. 6, (1975); United 

States v. Phelps Dodge Industries. Inc., 589 F. Supp. 1340, 1362 

(S.O.N.Y. 1984); United States v. T & S Brass and Bronze Works. 

Inc., 681 F. Supp. 314, 322 (D.s.c. 1988), aff'd in part and 

vacated in part on other grounds, 865 F. 2d 1261 (4th Cir. 1988). 

15. In exercisinq this discretion, the court should 

qive effect to a major purpose of a civil penalty: deterrence. 

~U.S. EPA v. Environmental Waste Control. Inc., 710 F. Supp. 

1172, 1242 .(N.D. Ind. 1989), aff'd 917 F. 2d 327 (7th Cir. 1990); 

United states v. T & s Brass and Bronze Works. Inc., supra; 

Chesapeake Bay Foundation v. Gwaltney of Smithfield, 611 F. Supp. 

1542, 1556 (E.D. Va. 1985), aff'd 791 F.2d 304, 315 (4th Cir. 

1986), rev'd on other grounds, 484 u.s. 49, 108 s. ct. 376 (1987); 

United states v. Phelps Dodge Industries. Inc., supra, at 1358; 

United States v. Swingline. Inc., 371 F. supp. 37, 47 

(E.D. N.Y. 1974). 

16. Even if the defendant is unlikely to repeat its 

violation, a substantial penalty is warranted to deter others. 

Student pyblic Interest Research Group of New Jersey. Inc. v. AT&T 

Bell Laboratories, 617 F. Supp. 1190, 1200 (D.N.J. 1985), aff'd in 

part and rev'd in part on other grounds, 842 F.2d 1436 

(3rd Cir. 1988); United States v. Phelps Dodge Industries. Inc., 

supra, at 1367. 
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17. substantial civil penalties are appropriate where a 

defendant has violated prior consensual agreements with 

environmental agencies. See United States v. M. Genzale Plating, 

Inc., 807 F. Supp. 937 (E.O. N.Y. 1992). 

18. To serve a deterrent function, the penalty must be 

high enough so that noncompliance presents a substantial monetary 

risk for the polluter. In addition, the civil penalty must be 

large enough to ensure that polluters cannot simply absorb the 

penalty as a cost of doing business. 

19. Although RCRA does not outline precise factors that 

should be taken into account when assessing a penalty, this Court 

adopts the approach used by a number of courts in looking for 

guidance by analogy to a section of CERCLA, 42 u.s.c. 

§ 9609(a) (3), which empowers the United States to impose civil 

penalties administratively. That section specifies that the 

following factors should be considered: (1) the nature, 

circumstances, extent and gravity of the violations; (2) the 

violator's ability to pay, prior history of such violations, and 

degree of culpability; (3) economic benefit or savings (if any) 

resulting from the violation; (4) such other matters as justice 

may require. See. e.g., United States v. M. Genzale Plating. Inc., 

supra; u.s. EPA v. Environmental Waste Control. Inc., supra; 

United States v. T & S Brass and Bronze Works. Inc., supra. Such 

penalty cannot exceed $25,000.00 per day for each day of each 

violation of RCRA • 
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20. Based on the number and duration of violations i 

this case, Ekco's total maximum statutory exposure for civil 

penalties in this case is $115,150,000.00 (4,606 violation days; 

see Findings of Fact No. 64). 

21. Ekco violated RCRA, and/or the terms of the PCAO, 

its 1987 agreement with the United States, for over four years. 

Its violation was as a result of its conscious disregard for its 

clear regulatory and contractual obligations. For example, Ekco 

ignored repeated notices and communications from the Ohio EPA, the 

agency charged with assuring its compliance with the RCRA 

financial responsibility regulations. See. e.g., Findings of Fact 

Nos. 81-84. Ekco knew, and unconditionally agreed to, the terms 

and conditions of the PCAO in November 1987, but failed even to 

attempt to comply with the financial responsibility requirements 

until June of 1990. ~ Findings of Fact No. 106. Ekco then 

continued to stall and delay further and did not come into 

complete compliance until 1993. 

22. Despite its prior knowledge of its obligations 

under the PCAO, and the regulatory status for the hazardous waste 

in its surface impoundment, Ekco failed to fully comply with the 

RCRA financial responsibility requ~rements, as required by the 

PCAO, from at least August 15, 1988, until March 11, 1993. ~ 

Opinion, p. 7, 

23. The very purpose of the financial responsibility 

requirements is to assure that the public can rely on the clean up 
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of the hazardous waste in an expeditious manner and be compensated 

for any accidental injuries. Findings of Fact No. 166. 

24. Furthermore, the testimony indicates that Ekco's 

failure to maintain adequate RCRA groundwater monitoring during 

the same period that it failed to maintain liability coverage left 

the Ohio EPA, u.s. EPA and the general public without sufficient 

knowledge regarding the risk associated with the hazardous waste 

surface impoundment--a risk which includes the potential 

contamination of surrounding drinking well supplies. Findings of 

Fact Nos. 127-131. 

25. An evaluation of the factors considered by other 

courts in assessing civil penalties in environmental cases leads 

this Court to conclude that a substantial penalty is warranted in 

this case in view of the seriousness, willful nature, and the 

length and scope of the violations at Ekco's Massillon facility, 

the economic benefit realized by Ekco from its noncompliance, and 

the need to deter future violations by Ekco and other regulated 

entities. 

26. Ekco has failed to exercise good-faith efforts to 

comply with the terms and conditions of the PCAO and the 

requirements under the applicable RCRA regulations. Instead, the 

record demonstrates that Ekco's noncompliance has been tied to a 

calculated strategy of avoiding compliance with these requirements 

until the United states filed this lawsuit. While Ekco, like any 

other litigant, is entitled to mount a good-faith challenge to the 

applicability of rules and regulations, Ekco is not entitled to 
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use delay, obfuscation and, ultimately, the courts to attempt t 

cast aside regulatory obligations that not only are clear, 

obligations that Ekco had agreed to and has known for over four 

years were applicable to its Massillon facility. 

27. In construing Ekco's assertion that it acted in 

good faith when it failed to comply with financial responsibility 

requirements, this Court will look at the repeated effort of Ohio 

EPA to obtain Ekco's compliance and Ekco's repeated effort of Ohio 

EPA to obtain Ekco's compliance and Ekco's repeated failure to do 

so. Findings of Fact Nos. 65-109. This Court may also consider 

Ekco's claim that AHP could have complied in Ekco's behalf with 

relative ease and the fact that neither Ekco nor AHP took any 

steps toward compliance. 

28. In this case, Ekco is subject to penalty for its 

violations of RCRA and the PCAO for at least 4,606 days: 1,486 

days for its violation of the requirement to establish and 

maintain financial assurances for closure, 1,445 days for its 

violation of the obligation to establish and maintain financial 

assurances for post-closure care, and 1,675 days for its violation 

of the obligation to establish and maintain liability coverage for 

personal injury and property damage arisinq from the operation of 

the surface impoundment. Findings of Fact Nos. 61-64. 

Accordingly, Ekco's maximum statutory civil penalty exposure in 

this case is $115,150,000.00. 

29. The scope of the defendant's violation in this case 

is significant. It is appropriate for this Court to look to 
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fact that for almost two years (August 1988 until June 1990) there 

was a complete absence of any effort or attempt at compliance by 

Ekco. Findings of Fact Nos. 90, 101. Even then, efforts to comply 

were inadequate and directed to only a portion of the 

requirements. Findings of Fact Nos. 89-91. 

30. Ekco's violation of RCRA and the terms of the PCAO 

have resulted in, and/or ~t all relevant times had the potential 

for resulting in, harm to the environment at and around the 

Massillon facility. There is evidence of the releases of 

hazardous wastes or hazardous constituents from the surface 

impoundment at Ekco's Massillon facility. Findings of Fact 

Nos. 118, 139, 161, 164. 

31. By failing to establish the required financial 

responsibilities prior to closing its hazardous waste management 

unit, Ekco created a potential risk to the public that the surface 

impoundment might not be finally closed or that third parties 

might not be compensated for injuries or damage without resorting 

to prolonged and unnecessary litigation. Ekco's argument that 

since there were no claims for injury or damage it should not be 

penalized is not well taken. This court may consider the 

potential for. harm as well as the actual harm in assessing a 

penalty~. Ekco should not be credited with what amounts to sheer 

good luck that no claims have been made in the face of documented 

contamination. 

32. Although the United states has·not alleged, in this 

action, that Ekco has been dilatory in closing the surface 
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impoundment, the fact remains that the surface impoundment is n~ 
yet closed. The evidence in this case indicates that, prior to 

September of 1993, Ekco had not yet commenced the closure of the 

surface impoundment and, therefore, the risks associated with 

hazardous waste in and around the surface impoundment at Ekco's 

facility--risks that the-liability coverage provisions are 

designed to cover--had not been eliminated or minimized. Findings 

of Fact Nos. 110-166. 

33. In assessing a civil penalty, this Court does not 

need to find that an actual injury to the public has occurred; 

rather, the court may assess the potential injury to the public. 

34. The record is clear that the hazardous wasta 

identified at the Ekco facility poses a significant threat to 

human health, including the possibility of cancer, respiratory and 

kidney problems. Findings of Fact Nos. 132-148, 155-163. The 

record is also clear, as evidenced by the testimony of Ekco's own 

consultant, that Ekco was aware of the potential for exposure from 

these wastes during the time period that it failed to maintain the 

liability coverage required under the PCAO and pursuant to the 

applicable regulation. Findings of Fact Nos. 149-154. 

-- 35. Throughout this same period there was evidence of 

groundwater contamination in the vicinity of the Ekco facility and 

in the public drinking water supply. Findings of Fact 

Nos. 110-130. 

36. A substantial civil penalty is appropriate in this 

case to deprive Ekco of the economic benefit it gained as a re~ 
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of its noncompliance with the law. In this case, Ekco realized an 

economic benefit of at least $434,000.00 through its failure to 

maintain financial responsibility in accordance with the 

applicable RCRA regulations. See Findings of Fact No. 171. At an 

absolute minimum, the assessment of a civil penalty must remove 

the economic incentives of noncompliance with RCRA and to deter 

others who might be tempted to profit through violation of federal 

and state environmental laws. Therefore, the total economic 

benefit of $434,000.00 accrued by Ekco in this case should serve 

as a floor below which the civil penalty will not be mitigated. 

However, it is not sufficient merely to deprive Ekco of benefits 

it reaped through unlawful conduct. An appropriate civil penalty 

must also create substantial disincentives to deter Ekco, and 

others, from the kind of protracted, willful violation of 

important regulatory requirements that occurred in this case. 

37. The financial responsibility requirements are 

important components of the RCRA program. Findings of Fact 

No. 49. Ekco has caused the United States to expend time and 

· resources by entering into the PCAO with EPA and then ignoring its 

provisions, thus requiring EPA to seek judicial relief. Findings 

of Fact. Nos. 51, 58. A significant penalty is appropriate to 
~--

deter lkco, and others, from thinking that obligations assumed in 

settlement agreements or imposed by the regulations are trivial 

matters. 

38. Ekco has tailed to present sufficient evidence to 

justify mitigation of a penalty based on its clai• of waiver or 
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estoppel. Ekco has failed to provide convincing evidence of 

reliance upon statements allegedly made by officials at the Ohio 

EPA and/or the Ohio Attorney General's office. One of the key 

elements in establishing a defense of waiver or estoppel is that 

the party claiming such a defense relied on the representations 

made by the other party. ·see Findings of Fact Nos. 179, 184. In 

fact, the record is clear that Ohio EPA repeatedly informed Ekco 

of its obligation to comply with the financial responsibility 

requirements. ~ Findings of Fact Nos. 82-84. The testimony of 

the Assistant Attorney General for the State of Ohio is also clear 

that he did not at any time advise Ekco that it need not coaply 

with the law. Findings of Fact No. 186. Moreover, the only record 

of any discussions between the Ohio AAG and Ekco regarding 

financial responsibility indicates that the earliest date any such 

discussions were had was late in 1991, over three years past the 

time that Ekco was obligated to comply. Findings of Fact No. 183. 

39. Based on the foregoing criteria and the specific 

circumstances of this case, the Court finds that a penalty of 

$1,000.00 for each day of violation is appropriate. The Court has 

previously found that Ekco was in violation for at least 4,606 

days (Pindinqs of Fact Nos. 61-64). Therefore, the defendant Ekco 
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Housewares, Inc., is hereby ordered to pay $4,606,000.00 in civil 

penalties. 

40. Any Finding of Fact that should be deemed a 

Conclusion of Law is incorporated herein by reference. 

fJ~R. 'vrlk 
UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

UNITED STATES OF AMERICA ) 
) 
) 
) 
) 
) 
) 
) 
) 

JUDGE PAUL R. MATIA 

Plaintiff CASE NO. 5:92CV1245 

-vs-
JUPGMENT ENTRY 

EKCO HOUSEWARES, INC. 

Defendant 

This action came on for trial before the Court upon 

the facts without a jury from October 19, 1993, to october 22, 

1993, and the issues having been duly tried and Findings of Pact 

and Conclusions of Law having been filed, 

It is Ordered and Adjudged that plaintiff, 
. ,-the United States of Amer1ca, recover of defendant, Ekco 

Housewares, Inc., the sum of Four Million six Hundred six Thousand 

Dollars ($4,606,000.00), and its costs of action. 

RECEIVED 
FEB 0 1 1994 

. U.S. E~A. Reg1on 5 
Office of Regional Counsel 

9ouJK.~ 
UNITED STArES DISTRICT JUDGE 

-.. l 
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Averill - Direct. 

1).$ l) 

l , •• w 

o. AacJ are the COnillistenl \itilh 3745-66-44? 

3 A. Yes. 

6 

7 

8 

9 

10 

11 

ll 

13 

14 

15 

16 

17 

18 

19 

20 

ll 

ll 

HS. KLINE: 'nlat•s all tbe queatlons I have. 

HR. DB.\N: Notbiuo rurtbES1", your Hom.ll·. 

THE COURT: All rivbt. You ••Y slep down. 

HS. ~~IRE: Your Honor, I did neglect to 

introduce into evidence U.s. £Abibit NUIIber 52. I ... utdd 

liktt to do tbMt D.OW. 

Ht. DEAR' No objectioa. 

TtfE COUlt.TJ All rigbt.. PiD•. W1 tbout objection 

!t will be introduced. 

nm COORTa Call your next wit.aeaa. 

Hlt. OEAlh Your Honor, I'd like to c.all to the 

stand Hs. Sally Averill. 

PLAINTIFFS WITM£88 SALLY AVERILL, BWOI~ 

DIRSCT EXAMINATION 

BY MR. DBA1111 

Q. Good aorDinQ, Ha. Averill. 

A.. Good ....tav. 

·fi~ ... ~ tW pleaae atat(i your nue 11nd spell yuut· lab L 

t.~-~- -~ record please? ... 
. . 

l3 A .. · llr n-·1a Sal·ly Averill, A-v-e-r-1-1-1. 
; 

24 Q. And 11re you curr~otly ~plo~ed? 

25 A. Yea, I aa. 
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17 

ll 

19 
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ll 

ll 
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24 

25 

Averill - Direc~ l06 

A. At tbe U.s. EnviroiUMatal Protection A9ency. 

Q. Vbere aro }·uu bosed w1 th tbg U. 8. En~ h·uuaeatcsl 

Protection A~ncy? 

A. legion five, Cbica9o, Illinois. 

Q. What is your title u.s. EPA? 

A. I a. dO ~aviroa.eatal scientist. 

Q. And currently aaa19Ded to a specific d1vialon or unlL 

al U.S. EPA? 

A. Yea, I a. ln the llCRA, that' a R-C-1.-A, Bnfot·ce-at 

Section of Waste HanaQe .. Dt Diviaioa. 

o. How loOQ have you beea aaai91Md to tbe RCJtA 

BDforceaent Brancb? 

A. Since 1988. 

Q. H•ve yoa beld any other poeitloa wb11• you were at 

U.S. BPA? 

A. Yea, I have. 

0. Could you deacr lt. what otlaer poaitione ~~u have held 

at U.S. BPA? 

A. I waa ~aaeat writer to tbe unde~grouDd injection 

>~~ :::::t~:t::~ 
npft falld PI'09r-. 

a apecialiat. 1D tbe offic~ or tb~ 

I w•• a aectioa chief ia the 

Q. Tbe oCflce of Rec;Jlomtl Adltin.l.strator la tbe ,reqionctl 

ad..l.niatrat!oo'a top o!!!cial at tbe U.S. BPA r'9iun fi\~. 
! 

A 
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1 A. t ... 

4 Q. And briefly could you <le&crlbe rour current job 

'5 potiitiou in the ~u(orce•ent bnwch? 

G A. I d• ~ -- I h~ve two basic function~. I •cit~ 

8 cocrectlv~ action prujvcts. 

~ o. As par·t. of your duties in the RCRA enforce•ent lJL·duda 

10 do )'OU hctve occa&ioo to •onitor co•pliance with federal 

11 consent agre~~nts? .1 . 
1~ A. Yes. I do. 

13 Q. And in this case ~• part of your dut!f"a at·e fOll 

l.J !ttailiar with Ekco Housewares facility in H.ss!llon, t)h!t·~ 

15 A. Yea. 

16 u. I should aay was tbe 8kco Housewares facilities on~ of 

17 t.be !acilitiea ~·ou \!~ere assigned to .ln lb• RCRA 

18 enforce .. at branch? 

19 A. Yea. 

JO Q. Did lkoe bousewar~s have !nterla Htatus6 

:.n 

J3 

2~ statute • 

.15 Q. Do you kno'li why ttu~y do not have lnteri• status? 

OFPICI.\L COURT REPORTER 



1 A. 8ecauee tbey dld no~ file for d perait QD l1•e. 

O• All part of your dutle11. specifically ~o;lth n~ference 

tla• let M rcpbruii~ thi:ll. 

~ Did you d•teraine ~s pdrt o! your ~uli~~ in Lh~ 

S RCR.\ 6iDforceaent branch, with refe1·enc~ to Ek<.·o, M.hetb~' 

6 or not Ekco 4n&tet·ed into a conaeot r.1~1·ee~~eot wlt.h U.S. 

7 EPA? 

8 A. Could you ~epeat tbat? I'• sorry. 

q Q. Let •• ask you •hea you were assigned to the Ekco 

10 

11 

12 

13 

facility? 

A. In 1980. 

o. And upon being aaeiQaed to tbat facility did roa 
a deteraination wbetber or not Bkco b•d entered ia~o • 

1~ consent agreeaent or partial conaeat aore ... nt w!tb U.n. 

15 EPA? 

16 A. Yea, lt did. 

17 o. And witb specific l"efereace to tb•t consent agt·eeaeul 

18 did ~ou beoo .. ctWare of tbe ter•a aDd coae.equeucf;!l or th~tt 

19 coa•ent aqre ... at? 

JO A •.. 

Jl t addressed obligation• UDder tb• 
a .·.f., ·;. .-1.:._. 

23 ftaaileial· ft8pooslbility t·•quire .. ata? 
i 

l4 A. Yea. 

l5 Q. Did you detera1ne wbetb•r or not tbat consent 
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., .. 

Avec i.ll - 0 lt·ect 

-.•-at requil·eu co•plidnce ~.with the Clndn•:ldl 

reapoaaibility require•ent o( RC~\? 

3 A. Yee. 

-1 Q. And did you •ake & tleterainatlon of wheth~t· ot· nut --

S wwbet.be.t· Ekco was in COIIIJlictncei' 

6 A. Yell. 

8 A. That E.kco Housew~reH was nut in cat~plli:ince "d.th the 

9 financial respooalbility of CAFO. 

10 Q. Ci:in you tell ae why they wet·e not in coapliance? 

11 

12 

13 

lt 

15 

A. Becaus• they bad not subaitted tbe 1uoper 

docuaent~tlon for cloaure and post closure ~·suraace 

furtber liability coapliaoce. 

HR. DEAN: Youc Honoc ••r I. ~our Honor? 

Sbe used the acrony• CAPO. Can w. have -- I just 

16 ask it's understood sbe was talkiuQ ~ut conwant order. 

17 ao- of u•• PCAO. I juat •·aat to ••k• sure the t't!Col·d 

18 TIIB COUftr I tb.iat we t·efecred to it ln the 

19 rul!Jig iR a-.-ary jud~eat Ol" rul1D9 on s~cy as PCAO. 

lO 1'~ alae-~ it refe1·rad to •• CAPO • 

lOCJ 

. ~~-~( :- . . ~ 11-~~-;. 

~1 ~· ._:.aay CAFO ptu·tial conseat eQreeJHnt. and o.nl~c, 

:ll -~~vu-~U. au.bject of this lawauit? 
-~~ . ~: -~ 

l3 A. Y .... · 
; 

l4 Q. You al•o juat us~d the tera -- well, I'll ~aked you if 

25 Ekco bad oo.plied, you said no, that they bad not 
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1 a~tted the proper docu.eotatioa. 
•: 

Caa you tell •• wtu•l, if any, docWientatioo the:,· 

3 had aUba1tted at the ti~ they took uver tbi~ file -ith 

4 reqard to financial t·eaponaibility? 

5 .\. The}· had out &ubll.itted an~·tbing. 

6 0. Old you b~ve ~Ay direct contact w!tb Bkco oc ~ny u( 

7 lts repi·ea~ntative& ett lbat tiae? 

8 A. Yea. 

9 Q. Did you -- to you.r knowledve waa tbe atate uf Ohio 

10 involved in tbe Ekco (~cil!ty at tbat tiae7 

A~ Yea. •. 
i 

o. Do you know for wbat purpose? f 
-~ 

11 

1~ 

13 A. Well, they were for closure purpoaea,. for rlo..aial 

14 purpoaea, and for routine in•~ioa of ~ facility. 

15 Q. To your knowledge waa tbe state autborized to 

llO 

-
lG ettJ..iol&ter to hazardous waste prOC)ra•a within the state ')l 

17 Obio? 

18 ~. Yes. 

19 Q. And would Uaat include the financial reaponall:Jil1t~· 

lO 

Jl 

l' Q. Oka~. Ia an io&t4nce where a atate authorized lo 

ltORitor RCU 1·e~ulatioo~, specifically iD tbia instaO<..:t' 
' \ 
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1 t.be fiaaac:ial raspo11sibility regulati4.Jn, would u.s. EP.\, 

J of that ·revulat1oo1 

4 \. Yea, we would. 

~ Q. Would u.s. EPA retain enforc-.,•41-tat poW'eL·s? 

6 A. Yes, we would. 

7 Q. To your knowledge, prior to receivino C!ual 

8 4Utborization, did Obio bave •ny role io .onitoring 

9 co~liaace witb the financial reaponsibility regulation 

10 under RCRA? 

11 

ll 

A. Yee, the~ did. 

Q. Do )·uu know why? 

13 A. hcause tber41 ia a· -.oraadua of avre ... at or 

14 Wlderstaudlnq that required tbe state to 11011J.tot· ~:~nu 

1~ revlew auto•a~ic financial ~aaurance docu.ente. 

16 Q. Wbea you took the file, I bell~ve you sald you 

17 cooduct.ed a review of tbe partial cooaent aor•e•eot emu 

18 order, whicb waa iD existence, wblcb waa tbe subject of 

19 tbia laweuit7 

20 

21 

ll 

A.~ ~~! }•: __ 
_ . . .~..-wua 

..... ----' 

- ~ as 
s ~ ~ 

reviewiny tbat docu.ent ••k• a 

to ""'bether Ekco Houaewarea waa to coeply 

~l vi~ tbe flaencial cespoaalbility cequire-.nts7 
; 

24 A. Yea. 

O~lC1AL ~OURT RBPORTBR 
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Averill - Direct 

1 ~ a.q.tr ... nt was due when the cloaure plao w~D 

3 Qo. ADd to yuur knoa'lecl~e at the t i•e th~t you took uve1· 

4 this file had Ekco Houseware~ subtaitted a clut•uce pldn (~11 

5 clvsure at the fac!llty? 

(, .\. Tbe.lr first subaittal \i8& ln Auyust, '88. So, }~·~·· 

7 Q. .\nd in A.uqu•t uf • 88, dhJ they aubtlit any f inane i .. d 

8 ducuaeotdtion to accoapany tbat closure plan7 

9 A. No. 

10 HR. OBhft: Yuur Honor, I a• 9Qinq to object. 

11 It's already eHtabliahvd on aua.ary jud~eat ruliog 

1J we didn't ~ub•il docu .. atatioa ~equ1red by the order. ~ 
~· 

13 
I; 

HR. GRADY: Tbat•a fin•, your Hoaor, aa • vay of...-

14 background. I'll •ove alon9. 

15 THB COURTa All ri9)1t. 

16 Q. Since you have been involved witb the file, did Ek~o 

17 Housewares e~er ~iae that it Wda unable to co•ply or 

18 that J.t waa aot poaaible !o.r the• to coaply wltb t:be 

19 !in4oci•l reaponsibilily ~eQulatlo~? 

lO A. Ro. theJ' did not. 

~1 

J2 

. ,.., .. _, 

~>· W ~-ev•r advis~ that they didn't unde.ca;taud ll•·~ 

e-~-r.t ~ . . ~ 

A.· '8o. ~-did not • 

:;:.., 0. Did tbey ever ..allv ise }·ou at ttuy t lite that Aller icdn 
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5 
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7 

8 

9 

10 

li 

ll 

13 

14 

15 

16 

.<· 17 

18 

19 

~0 

:n 

ll 

l3 

2'. 
l5 

t~• re9Ulations? 

A,. Wot that I ccua t·e•ellbet- • 

Q~ To YOUZ' kno~ledy-,. J.ld th~y e\.'ec <1u\' 1se Ohio EP.&. of 

tbat fact? 

thdt they dld, they had inlor•ed tbea. 

Q. Okay. 

To your knowledqe, did Ob!o SPA tate aay actiun with · 

re9Ard to Ekco•s non-coaplianee with tbe parti•l cona•nt 

~9re ... at aad ocder? 

A • . Yea. • Q. Aadbow do you know tbat? 

<.:o~c•t~DII A. Carolyn Reiereua aad I were ia c::oaet.ant 

about tb!• Caclllty for ••ny years. ADd we would GlGo 

ll3 

wuuld be cc'd oo every notice of violation lett¥r tb~t wdu 

sent out to Bkco Houee~~••· 

Q. 8o la yuur dut1ea at tbe U.S. BPA RCRA Bnforcv~nl 

Branch, did you •oaltor tbe activitle• of Obio BPA witb 

tl••• a year. 

Q. Did you -- .I'• sorry. Did Ohio BPA ever notify fJ.3. 

OFFICIAL COURT IBPORT&k 



Averill - Direct Jl4 

1 BP& er re<I'Mat u.s. EPA to take any action with U!g~u·.J t_,J 

'l • 

3 A. Yea, tbe~ did. 

4 Q. And did u.:. EPA initiate th~t ~ction? 

5 A. Yes, we did. 

G Q. Did Ekco Houae~area -- how lonq were you asslyned lo 

7 the Ekco file? 

8 A. Since ~bout 1981 to tbe present. 

9 Q. You are still aaaigued? 

10 A. Yea. ua-hu•. 

11 

ll 

13 

Q. Prior to Nove~r of -- strike tbat. 

Oid you ever have any di£·ect co:..unicationa witla 

anybody fro• Ekco Hou.ewarea or wny repreaeotative of 

14 Houaew4rea regardiag tbe financial respoaeibillty 

15 requ.1reaen t? 

16 A. Yea, I did. 

17 Q. Do you recall wben tb~t waa? 

18 A. About 1991 I spoke w1tb Steve Oatec. 

i 
4 • f . 
Bkco-

19 Q. Do you recall how tbat caa.uaication waa initiat~d? 

20 014 7CN a.ll bia, did be c&ll you? 

ll 

l2 

- , 
·~ 

~~'t ...-~obled ... 
--~- • ·~ . • r 

o~! ~-- y-~~r wh•t wa11 dlscuaaed? 

Jl A~ He vaa apaet ~cauHe he felt that Ohio EPA waM 

l4 bctdger lnq bi.a with a cons taut not .lee oC v lola tiona let tt~r 

l!» received for the• nut co~~ply in9 with financial ~usu1 an~.:t·. 

OFFIC 1.\L COUitT Rl!iPORftR 



AYerill - Direct 215 

1 .-4 '- felt tbat thia waa not a aerioua viol•tioo and 

2 v-.J.S to 9et •Y opinlun un whether I tbou~t it waa a 

3 •eriaaa violation or not. 

4 Q. Did you qive bi• your opinion? 

5 A. Yes, 1 did. 

6· o. Wba~ w~s your opinion? 

7 A. My opinion was th•t this waa a very aerious vio1dtion, 

8 that tbey were violatiag the reQulation aad partial 

9 consent. 

10 Q. Did be respond to that? 

11 A. Ro. 

12 Q. 

13 activity? 

14 A. lo. 

15 Q. Waa tbere anything else discua•ed ia that telepbon~ 

16 ooaveraation? 

17 A. lo. 

18 Q. Did Mr. Oetec at that ti .. or anr otber ti .. advise 

19 you. or to your Jwowledoe. u.s. BPA, that Bkco bad be~n 

lO 1t could b•v• .. exteaaioa oa r'"'lui1·e•ent s 

ll 

; 

lf witb tbe re•poaaibility require .. ata? 

l5 A. Mo. 
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8 
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10 

11 

1l 

13 

14 ... 

15 

16 

17 

18 

19 

JO 

.. u 

J2 

~) 

; 

24 

2'5 

AYerill - Direct 

o. ~o yo•r koo•l~dge, would the Sta~• of Ohio have the 

aatbority to ~dlve the provl~ion of ~ federal conHent 

aQre ... ot? 

A. They ~ould not. 

Q. You hdve te~tifled tbet Ohio EPA requested that u.s. 

EPA take Go•e actionr la that correct? 

A. Yes. 

Q. I don't •••n to lead the witneaa I aa juat tryio'J to 

get back to that poiat. 

Wby didn't u.s. BPA tbea atte•pt to eotet· into a 

new consent agreeaent regardiov f1aaac1al reapona1b111•~ 

require-oto? ·I 

ll6 

A. Since u.s. EPA already speat ~ir r .. ourcea a~ tbe ~ 

very b~ginning to try t8 get Bkco to co .. into c~pliHnc~ 

<aud ~~·itten a partial CA!'O, we already spent a lot of t.iae 

ne9otiHtiny with the~~, so, tbecefore, we felt th•r• was no 

need to go back and go through that agaio, that we ne~ded 

to raiae it to a bigb•r de9r .. ao tbat Bkco would take iL 

1t0re aerioualy. 

Q. Did ~ IMYe aay !eelio9a wbetber or not if ~-ou we1:e 
~ . . . . .. .." 
~.e~ a coneent avce .... t tbat Bkco would co.pl) 

· .. ·-~ .-ent a~reetMnt? 
I . . . : -~ 

.... 4 •· •.. 

A. W. ~elt tbat they would not. 

Q. Did you deter•lne whether Bkco Houaewares did co•e 

into coapli.aoce with tbe financial re•pooaibllity undt:t ! 

I -· 
OPFICI~L COURT REPORTER 



ll7 

.. 
3 0. wtt. did you ~ett=~.r·•in~ l 

4 A:·· ·Ohio BPA deter•l.ned and we accepted theh· 

6 MR. O£Al!l: A9ain, \"OUC Huoor, tb.ill bau ttlceady 

7 been reso1 ved b\· tbe auaaary judgaent. 110tl.oo whether •e 

8 •ere ln c:o•pliance aad whether Wfil Wel'ea't. 

10 0. Have you bad aa opportunity to cal~ulate the au.ber of 

11 

12 

13 

14 

deya Bkco Houaewarea ~aa rvquired to co.e into c~~~c• 

with tbe financial reapoiUiibility reqaire .. ata and ~ 

they did ca.. iato C08Pliaace witb tbe fiaaacial 

ceapooslbillty cequir ... ata? 

15 A. Tea, I did. 

16 Q. How, wltb regArd to the pcuviaioo for financial 

17 aaaturance for cloauz·e uoder ~nd poat cloaure care, did }ou 

18 calculate tbe ~c of daya by which Skco had failed to 

19 coaply with tbose reQulationa uoder tbe coaaent aQre~aentl 

lO A. Yea, I did. 

~1 

~l 

23 

tell •• how •aoy t.t.ea you c:a1141 up ~ith iu 

l• Q. Caa you tell .. how fOU caae about that calcul~tion? 

25 A.. We ued the date of the viulatioo of 8-18-83 until th~ 
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Averill - Direct ll8 

1 ca.plJaaae date of 9-9-92. 

J Q. t-9-92 beint;~ the date thttt Cully co•pl!ed with the 

3 fiaaaoial aaeuranc~? 

4 A.. Yes. 

S o. You t~Htified you used the begiM1ng dcatt; o[ Auyu~t, 

6 1988? 

7 A. Yea. 

8 Q. That date cbanQed. If ia fact Ekco bad aub•itted d 

9 closure plan earlier tbaa tbat d•te -- I'• sorry -- would 

10 the ouaber o( dMys cban9e if in fact lkco aub•itted a 

11 

12 

cloaure plaA earlier than AQ9USt, 19187 

\ A. (llo r-eaponee.) • 
13 Q. If you know? 

f 

14 A. I don't know. 

15 CJ. Old you slao deteraiae -- did you do a calculation as 

16 to the nuaber of days tbat Bkco bad failed to COIIPiY with 

17 the liability coveraQe pcoviaiooa UDder tbe cooaent 

18 &Qree .. at? 

19 A. Yes, I did. 

JO ~ ~!\ you tell .. the ouaber of daya you calculat~d 

:n 

ll 

lt 

··:~·.-.:. 

~--.~~-. -~.--· . ~ .. ':: -_ . .._ •'. 

~ 

~~; t4-_:· ·:~· J. '.· 
''I • .....,. • 

Q~- ----~~.·Mid caa you tell .. the baaia of tbat 

calc•latioa waa? 

25 A. We beQ&D tb• dat8 of 8-15 until co8Pliauce date o! 
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Ave&· ill - Cross 

1 ....... 11., 1993. 
,_ ....... 

2 Ha. DEANs I h1:1ve noth.l.n9 fucthel". \·uur Honot· • 
., 
·J 

. , . ~ 

~ CROSS-BXAMINATION 

5 BY HR. DEAR: 

6 o. Good •ornin9. 

7 A. Good •ornlog. 

ll9 

8 Q. Aa you ••Y know, •Y oa- is John Dean, 1:1nd l rept·eu~nt 

9 Bkco. 

10 I'd llke ¥OU to take a look at a docuaent I had 

11 aarked De!eudant'a Exhibit RR? -... • 12 A.. Okay. I 
-t 

13 Mt. D~: Tbat 'a one I'a juat. aarked now, ' yov 

14 Honor. 

15 o. Ia tbi• docuaent io u.s. BPA file witb respect to the 

16 Ekco Housewares site in MaaailloD? 

17 A. Y .. , it is. 

18 Q. ADd did you rely on tbia docu.eat io calculatinQ the 

19 dYe date for tbe closure plaa you just discussed with Mr. 

20 

ll 

22 

23 
; 

l4 

'f,~ ·~ '-~ 

. :;.:" 

~~~~-4. 
. . .... ~ -: .... >· 
• DSU1 Yuur Hoaor, I 110ve ad8lasion of NN. 
,..~ 

•· GltADY 1 Ho objectioa. 

'ftiB COORTz All eight. W.ltbout objectJ.on lt '-1111 

OFFICI~L COURT RBPORTER 
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Averill - Croaa 120 I ~ 

81' Na. DUJia 

Q •. Cea feN turn to, if you have it up Lhere, Goverr~~~ent'~~ .. ..:r:-

Sxkibit -- well, let .. &bk you this question. 

i"ou said one of your duties in your cucnmt job is 

wrllino enforce .. nt ordeca7 

6 A. Correct. 

7 Q. Wheat does tbat .. an? Row do you ~ &boat wr ltiuq 

9 A. You would review files. You would gather 1nfontatJ.on 

10 on iraapection reports. You would write tiM order. You 

11 

1~ 

would aeod it off to our office of regional couaael 

review. And you would iaaue aa order. 

13 Q. In y~· review of tbe filep you fiad • violdt1oa, you -

14 then ~cite an eaforc ... at orderJ ia tba~ wbat you are 

15 sayi04,1? 

16 A. You ~eteraioe whether it la a violatioa and then 1! 

17 yow do a9ree it ia a violation you write a report, yea. 

18 Q. Could you look at Governaent 'a lxb1b.it 1 if that • a up 

19 

20 

ll 

2l 

l3 
j 

24 

there? 

J.. l .-•.'- ..... tbe Ooverllll8at 'a exhibit•. Tbia ia 

···-·:~.~ . '" ..... c..~,. 

.... ~. .~~·~~;· ·•"i'a oura. Okay. I '11 take tbat. 
....... '!r ( .. , ~. - ~ 

~,.~;,··· ,- Aad &..er~meot •a Exhibit 7 is PCAOr is that 

correct? 

25 A. YeM. 

Ol'YICI.\L COURT RBPOaTBa 
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8 
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10 

11 

ll 

13 

14 

15 

16 

17 

18 

19 

lO 

~1 

ll 

Jl 
; 

l4 

l5 

e 

Averill - Craaa 
.-

a-::: .. c.. 1'08 look II t t.he page tbree of PCAO? 

A~- Okay. 

A. Okay. 

Q. And pctcaqrapb A. which requit·aa Bkco to 1-edicatel'r 

lll 

c~aae all tceataeot storaoe or diapoaal of bazarduuu wd&t~ 

except t~• it aay b4l in co•pl1ance with the standards fo1· 

baaardoua waate treat .. ut atora9e aDd 4iapoaal fac1lili' 

except as provided for in paragraph B. Ia tbat cocrect7 

A. Yea. 

Q. Have you ever writ tea ao eaforce-at order fOI' .. ,.

1
. 

v iolat lou uf paraQrapb A after the date of PCAO? ·. .. < 

HR. GRADYr Wbic:b I tblak we caa atipula~ ia 

Nova.ber 4, 1989? 

iaquiry. 

HR. DUll 1 Tea, we will, you Hoaor. 

Ka. GRADYz Yea, we will, your Hooor. I was 

'ftlll . COUJ.'f1 Wba t 'l 

It goes •9•1D to good faitb, your 

co.plied with aad what we haven't 

witb. I just waat to eatablisll tb~ vai·h,.Jti 

tbe urder, what dis9utea, aa to wb~tber ~e 

ca.plied aod aot (..'"OJIPlled. 

MI. GRADY: Your Hooor, the defendants ctnd the 

OPPICI.AL COUR'I' REPORTER 
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10 

11 

ll 

13 

'---
14 

15 

16 

17 

18 

19 

lO 

ll 

22 

23 
; 

l4 

l5 

Averill - Croaa 2l2 
. . 

O.j~i atat•• entered into stipulation that other d&pect 

ei.~ are DOt part o! thi& litiQlition. It's been flledCI 
_·f~--

-~~.. . .. 

~--~tipalated with tbe Court. 

MR. DBARz Yuur Honor thdt'a not tbe Htipuldtion • 

The stipulation ia siaply, aDd the onli thing th@ 

Goverftllent would stipulate to, ia that tbe coapltt.ltJt lu 

tbia caae doea aot bave any clat.a of viQlation ot aoy or 

tl•ae thiDQII. 

We tried to get the• to atipalate 

Pal. GltADY& Tbat ia true. 

Ha. o&Aa 1 -- to that. we bavea•t Yiolated tbf. 

4Dd they refuaecl to, ancl I - tnill9 to eatabliall tluat 

'ftiB COURS'I Juat aak ber if abe lulowa of -~ 

other violation of PCAO. 

ST tta. DBAJI : 

Q. Do you kDov of violatioa -- h•~• yuu written ~lher 

eaforc ... at orders of aay violatioaa of PCAO other than 

tllat'a riQbt. 

tile financial violatioaa. 

else? 

A. I don't believe ao, no. 

Q. You alao teatl!led that Ekco· did not bave lnteria 

OFFICIAL COUR'J' UPOilTD 
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" 
~ 
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7 

8 

9 

10 

11 

12 

13 

l-' 

15 

16 

17 

18 

19 

lO 

ll 

~~ 
MM 

23 
I 

l-& 

l5 

Aver.111 - Crosa 

ata-..:~aa.e it never filed an applicatioaJ ia that 
i 

A. Conec't. 

o. Do you kaow -- does SPA -- do you have a beli¥f ~& to 

~bether Bkco kne~ that the wa~tewater tbat woa being sent 

into ita lavooa waa a hazardous waste in the perlod 1980 

to 'If? 

A. I believe that Ekco wr:ote iD oae of their: cloliUL'e 

plana that. they did aot. know coat-J.aeted 9rouodwater 
~ 

9oin9 into the surface t.poua~nt was a haaardou• waate. 

Q. And you are aware of DO iafor .. tion 

repr:eaentation of Bkco, •r• you? 

A. Ro. 

o. Now, could you look at Govera.ent'• lxb!bit 100. 1 

believe it's up there. 

A. Okay. 

Q. Aad thia ia tbe -.oraadult of uaderataadiav between 

o.a. SPA aad Obio1 ia that correct? 

A. Corraat. 

l23 

I believe tbi• ia olready ia •vidence. 

at pave two of tbat .. .oraadu. of 

Pour paragrapba down. tbe Cirst sentence. 

identifiaa certain thioqs that the director of Obio EPA 

aball aana9e on behalf of u.s. EPA. Do you ••• tba~? 

OFFICIAL COURT REPORTS& 
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7 

a 

9 

10 

11 

12 

13 

lo& 

15 

16 

17 

18 

19 

lO 

ll 

~l 
-~ • . 

ll 
i 

l4 

l5 

.. 
< 

'. 

aonltorinq e 
~~~~ vit.b tbe coua~mt orllet", one u! the !unctlons 

that Ohio SPA baa been .. oagioq on behalf of u.s. EPA? 

A. Yea, they d!d. 

o. Could you look -- I' • go!aQ to br 1119 you1· buok b~ck up 

tbere. 

Pirat of all, let - ask you tbia, yo"' .entioraed dt 

SOIM point Obio BPA requ.at.ed that U.C. BPA t•ke aa.. 

actloa witb re»pect to violation of PCAO by BkcoJ 1a tbat 

correct.? 

A. Yea. 

A. Off tbe top of •Y bead I cao•t really re .. aber. 

woYld say aoaewbere iD 1990-91. 

Q. Caa you take a look at Defeodant's ~~!bit Z? 

A. Okay. 

I 

Q. Ia that tbe requeat that Ohio SPA ••d• to u.s. EPA tu 

take .. toro .... t actioa againat Bkco? 

to the date tb~t request waa ••de? 

MI. DBAN1 I of!er Defendaat Bxhlbit, your Honur. 

D. GaADYr I Object. your Hoaor. Tbe de!t!ndam 

OFFICIAL COURT REPORTER 
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1 ,: 
£-;· 

_· .... : . 

l ·f 

3 

' 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
.· 

l1 
,.: 

ll ... 

l3 

l' 

l5 

~~~~·~• ~ yeeterday. I object beca ... , o••· it ia 
-t"~ ... 

. . 

-~~-:, ; ... : J 

~- . . Nl. DBA11 We offered it for • different purpose 

yeaterday. The purpoae DOW abe testified oa direct and 

aakecl wJaetber ber reqHat wu a.de. Ttaia ia lbe very 

cvqueat they ceceive4 too. Aad if tbe CJO'Iel'D .. at thought 

the teatt.ooy aboat tbe reque•t we• r•l•vaat, I think the 

requeat itself ia tb. beat evideaee, t~ doeu.eot 1a the 

t..at. •'*·ideace of 1 ta coateat. .• 
·.· 

'1'HII coun'a Okay. ObJeetioa ia overruled. 'l'be 
.... "'! 

=~:~~::::~::0.:;:: ::::.:0:~1 
li•lted purpo••· aat tor tbe trutb ia ~ .. tt•r• 

aoataiaed ia tbe at•t .... ta of tbe letter. 

Ka. DIIAIIa llo, I - offer1a9 it to de.oa•t.rate 

tbat reqa .. t that waa Hda by Obio SPA tJaat. abe testified 

to. 

'rB COUft1 I tla.iak abe bu Pl'ft'ioualr teatJ.fied 

• recaaen llade aa4 tJaia ailll)ly bec:ka that 

~F·~•Mir41Uit-~ .. tif1ed about a cooveraatian tb•t you bad 

witJI Mr. O.'ter aOIMti .. iD 19917 

A. Tea. 
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10 

11 

ll 

13 

14 .. -
1~ 

16 

17 

18 

19 

lO 

21 

ll 

l3 
j 

24 

25 

:~~-~._., recall tbe date wbea t!ln took place? 

.fJ~·}· ... t. 
Q.e~~ -~i·~ 1'1"1 .U• any aotea of tbat coovera•t.ion? 

A. Ro. I did call Carolya Reierson after tbe 

cooversatioD tbouQb and talked to ber about it. 

o. ADd Hr. Oa~er, aa t uodecatand your teatiaoay, told 

you it wasn't serious. He dldD't believe tbeae violations 

are serious violatio08J ia that correot? 

A. Correct. 

Q. Aad did be tell yo• tbe reaaoa for bia bell•e:~ :- . 

Aaeriau a .... Pradacta bad euft:icieat. f- to ~;~:jf; · · . ~.: 
closure and pay for aay liabilit7 cla.1M7 iJ:;Jtll--· · ·., 

Do you recall bill ••l'ia9 Ulat.' :tf~ ·:> .·\. ',.:·" 

A. llo. 

Q. Yoa doa' t recall aaytb.i.D9 otber tlaaa be tbou9bt lt 

waaa't a ••rioaa violatioa7 

A. I doa' t recall bill aQ'iav tbat. Tiley btld their 

reaouro.. to back 1 t up. 

ta •. DBA111 I have notbi119 further. Tbaak you, 

1 Brief queatioa, your Honor. 

I All riQbt.. 

Ol'I'IC tAL Cquft RDO&fta 
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10 
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12 

13 

14 

1~ 

16 

17 

18 

19 

~0 

~1 

ll 

~3 

l!t 

l5 

.-

,.:~ 

>· 

you te•tified a aa.eat aqo that according 

to tbe .. ~raadu. of UDderataodiaq tbet Ohio BPA was 

autboriaed to aanaqe. aa009 otber tbiD9&r aoaitorinq 

federal coueat. agre ... ata. 

Do you -- tiNt tber have excluaive authority_ to 

eaforae tbo•• coaaeat a9ree .. ata? 

A. No. 

0. ay •aa•v-at do you -aD tlley 1lave • final ~i8ioa 
~~-~ 

•• to wbetber or aot. tJM viol.-tioa ocourred? 

A. aD, tbey would Dot. 

Ha. DBAJia '!'baa you, I brN aotlti89 

you Honor. 

Ma. GlADY a Juat o ... queatioa, if I aay, your 

Hoaor. 

OfFICIAL COUrt' Utotfta 



1 JtBCaoss EXAMIWA7IOII 

4 witll reapec:t. to tbe finaacial responsibility cegulatioua, 

5 did it? 

6 A. Jlo, it cUd DOt. 

, tm. DBAII: Tbaak yo•. 

'l1fB COOftt Okay. You -Y atep dowa. 8 

9 

10 

11 

1~ 

13 

We will take a abort reo••• at tbia tt.e. 

lf 

15 

16 

11 

18 

19 

lO 

ll 

ll 

l3 

l.& 

l5 
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) 

••••rr - onzcor 
I 

TBB COURT: All right. You d want to c~ll tour 

aut wita•••· 

HI. KLI"E: Your Honot, we're waltlnQ fot He. 

4 Grad}· for a •o•ent. 

TH8 COURT: Ob, I'• sorry. 

6 

7 

HR. GRADY: Hy next witness will be Karen NesblL. 

THE CLERK: Raise your right hand. 

8 (Witness sworn.) 

9 DliiCT IXAftiiATIOI 

10 BY HB. G&ADYJ 

11 

ll 

13 

Q. 

for 

Good •orninv, 

Will you atate 

the record. 

"•· Neabit. 

your .... aDd 

15 Q. Aad are you eaployed? 

16 .\. Yea. 1 ... 

17 Q. Wbere are you eaploye47 

1pell your 
"l 
.'l 

laiR aa1 
~ 

18 A. Witb t.be Obio Baviroa.eatal trotectioa Agenc)'. 

19 Q. Aad 

lO ~. ~ -.c~eaat Diatrlct Office with tbe Division of 
. '·,.. . - . - ,., 

;~~"]:~• llea•v•-•~· 
_""· --1'-· . 

. . ........ •. .... -
ll 

; .. 
Aad vba~·• your title witb tbe Obio Baviroaaental 

; 

l-t Protactioa Ageocy7 

l5 A. Baviroa•eatal Specialist II. 

OPPICIAL COURT •EPORTB&I -- C.A.T. 
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Boyle - Direct '}; 

1 'niB COURTt You \oo"ant to call your n•xt v.itn~~s. 
/ 

' .. Mit. EDER: Th~flk ~·ou, ~·out· Honor. /'/ 

Judqc, H il fltJ.ite6 :,ou, ~u·. Bo~·le ia a ~.a.ituf:~~ tu1 

'I 

/ 

~.\.l,.ltcH.:tec.l to b4t ~..tul.t~ so delti~~d in the n~7heuuler. lf .,..,~ 

6 can a~itch tbe 0c~ec of t~o ~ltnesseu. 

7 THE COURT: •Jk.ay. f iue. 

MR. EDER: Unless the defendant ubjecta, 

9 PLAINTIFF'S WITNESS, BOYLE, SWOJUf 

10 DIRECT ~~AMIL\TIOS 

11 BY HR. EDER: 

12 Q. Good ctftentooo Hr. Boyle. Are you f::u.rreotlv e~lored7 

13 ~- Y~s. 1 aa. 
d, 

14 !J~" And when! do you work? 

15 .\. 1 \ooor-k flH· the Unit~d States Environaental Protec:li"'l 

16 ~qency 1o Lhe Reylon Five, Office in Chic~qo, Illinol~. 

17 Q. What 1u your current job titl~7 

18 A. Pty current job Litle la chief KCilA GaCot·ce~nt bl..iu<:h. 

1' o. How loov bave you held that vositlon? 

~o A. I bel4 that position aince Hay 19th of 1991. 

21 ,... Caa yo• a-.-a,·ize }OUl duties and rvsponwibilit.i~~t; til 

22 tMt; poeit1oa7 

23 A. Tn, ia that c.:~tpdclly [ ~upervise ~proxi.••tP.ly 50 

.!~ aud ~u!oc\:elt@nt •dttt:ll:!:l l"'Jlated to Sub ·rltle CO Resuut•.•· 

uf'FICIAL ,··t..",''R'f REPORTER -- 1: • .-a...T. 



8oyle - Olr~ct 

1 Coaaerv•tiuo ttnd Rer.·o, ~c-y .\ct. 

2 

Il 

,I -::'Ul•Jt•:t:..·•~nt un.1~1ti ..1lso c~ulh•.ni;,~;~...J •Jnd•-'1 th.tt :.....1111•' 

I ut~tute. 
Q. when 1"')U llt!flt loneu •:o•pl iiuu:e b~- i.m.Ji. ... idud b ~"'lJ J"' ·! 

8 

9 A. What I •ciiut by pensons, Lhey could t>. t:tJl"t>Ot"lltlotw. 

10 llhllv!<.lua.l!j. 

ll 

lJ ,\. .\6 tbclt ~1·uon ia •Jefined ln the Htdlute. 

13 IJ. OJite~y. F lne. 

l-1 

15 

16 A. Yr!:i, l .J •• 

17 

18 i .in L~n·- of clos•.are J,Jlans -~ntl i.aple.eratat ion uf c lobua. t.·. 
I 

l') I, 

20 I t). Where are you in your •..:uc.rt!nt ~tJt~lt ion in the 

.!1 
I .• ~ ... 

.l~ •. -'!...%•• aea~ liue uup•n 1 so1·, Lut •Y !.lut lt.Ht i.nc.; lud"! 'h~· 

·~ 
..!3 -~•1••• o~ the eufoJ .:e~M'nl "'·ograa covering e~ll :.; i :, 

J"·- ~tatea. 
' 

Q. Is Obio one o( lhes~ sl~l~s~ 

OP'PtCI.\L t.::• 1.if-i.T ~Ef"ORTEll -- t.:.~.T. 
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10 
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S•.>y le - U.in5ct 

A. Ohio is on~ ._, ( thosf! '~ Ls l•;:..;. 

.\. Ye1:1, I do. I 1"':'!--"Ji l to ltlc .-u;~ocicale .Ji·. hlon 

.1lnu.:tC1t" for: th~ u((lc~ o( k.CR.\, ... tw l.u tunt n .. vot·t~> L•.1 

L"t!pot·tli tu tht1 z:et.JJ.onal <tt.lalnlt)tt·atot· of U.S. EP.\. 

t,J. And I t;J.ke it L·-egiondl a<Biinistrator repuct:-; LIJ lh>= 

-:tda1nJ.:Hri;t tu.t· in Washinqtora? 

~. Th~t·~ cor-rect. 

'J. ,\11 l"i·Jbt. Now, Lo fOUr experience i:lt the :..gency hav~ 

11 ~;ou tH!eu involved .in aay of the re9ional or ualioa•l wc,rk 

ll l)roupa o! EP.\ that hiive been addrea11in9 RCIA regulatiuu? 

ll A. Yes, I hdve. In •Y Cirst position, whlch I held froa 

14 0ctober oi 11)77 •.>n.-at·d, I was involved as • reqion fh~Y 

1 S 1 ep1 eiient dt ive on \Oork •Jroups to develop standtards o.hlr:l• 

16 ldentlfied whl~h ~aste ace h•z~rdous waste dnd the 

17 at1mdards wbich beca•e cJpplicable to owners and opet·dluL·J 

18 of treataeDt Storage and disposal facilltle&, a& W@i.l ~~ 

19 several of lbe ot.h•1· l'efjiUlatlona. 

20 Q. Are t..._ •taoda1·da ·currently found in parts l64 · .. ut.J 

Jl ~·of aca& requlatloos? 

l. Y•, tliMMie with C4!spect to owners ~:tad operatorto o( ...... 
23 heaardowe waat.e treataeat at.oraye ctnd disposal !sc.iU t i~·~-

i4 ctnt codified ln those li.oiO vttrts. 

~~ 0- All right. Fln~. Thank fOU. 

OFFICIAL CotlRT Rt:PORTER -- C .. \.T. 
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Boy 1~ - D 1 P~<.: t. 

What prior I,JOsitions .tt EP.\ ha\oe )'<.JU held;> 

Well, 8M I •entioned, in II~ lniti.1l vo~ition t 

i position u! t:bi~f of Illinois, rudLsn.:t •rechni<.:a.l 

') t:ufun:~aenl lln.it. That uniL o;.,cas l.cil!::!l. L"b.:tuyt:•J to ·.t 

tOO 

wdo 

t) :.H:H.:tion, it i~ one uf t.be I)O&ltious ... bleb ,_.,.u·t'·'rat.l\ t .. ..:l-•ull. 

8 branch chi~(. ,\sad I held that posilion ft·o• ctPlJl·l,xlu~o..tt.,l. 

9 Februa~y. 1985 until ay appoint•ent lo tbe b~anch chi~f 

10 pooltlon May o( 1?91. 

11 Q. Oka~. Fine. 

Ll Wh•n \iidiS RCRA p~uu1efl1 into lawl 

13 A. ln Oc~ober o! 1976. 

1-& 0. Okay. .\nd ace you faal.l!&J.· wi lb tbe ttu·• cradl~ t•J 

1~ yrave regulation aa uaed lu RCL\? 

16 .\. Yes , I lia • 

17 Q. What is aeaot by tbat? 

18 A. Tbat'a aayia9 that eaaeuti~tlly referring to the t3cl 

19 that Hazardoua Waate Mana(Je-nt PI"U(iJrct• outl.lned b~· 

20 Co891"••• aDd •l.Qned .into l~:aw by the president dt!iils -._ilh 

21 ..-•asiall~ tbe full ~pan, sa to ypedk, of b~zar~ous 

22 ~. free t.be point it fit·at becc.HMs yeattr.:tted (.Jl" 

~3 cr~. o~ born, to use that dnalogy, until it l~ 

J5 

C lodlly, ulti .. tel·r, disposed of, (jud in eaoae caseB ·~"' ,.:, 

taa.IUtQed prior lo .its ultiJNte uispOIUil. It kind ojf ·J·l'. 

Of"PICI.\L C·)t'RT REPORTSJt -- C.A.·r. 



Boyle - Direct lOt 

1 it tbtlt sayiDQ to deacr·ibe the standard to 11pply:·' t•J t h·~ 

'*bole life acbewe •.lf the loi.tste. 

) 

'JOIIewher"l ii 
I 

.\. rt wuuld luclude Uatat. Il c.•ouhl tucluue Lhdl. Lu sa~ 

6 ua~ of the ter• 1& basically reference to tb~ •Jeliu.iliuu 

7 o( Lbe tet-. dispoa~l, Cor exa~~ple, the statute, as ... ell .t:, 

8 l•pll!'atmting n~gulcttioou tkat I referred to "!ctrli\!L 

9 Q. t)kay. So it 1;;ua •ettn disctusrt,~e? 

10 A. It could be 1.Aclude disc.·barc;,e, pl~ceaent. leacbinq, 

11 several ter••· 

lJ Q. Are rou !aei1ittr with the t .. r• hazardous iieute 

13 •anageaent unit? 

15 ~- cau ~ou ~larify ~bat tha~ ia for the court7 

16 .\. Yeti, I ccan. 

l7 

18 

l9 

20 

21 

JJ 

23 
i :u 

Fh·st o! all, lt 111 a deCined tut·• in 40 Cf'R t.><Ht 

260, and vsseotially it describe& any part· u{ 4 fa•-·.ilit\ 

"'hel·e hazardoua waste lli .w•agecl in a particular Jevi.•.:~ '-'L 

particular apparatus. 

.,.. . .. 

ar·-~·• a tank, a generator, a surface iiiPOUD<bleut, ci 

laadfill area whei·e containers of hazanlous wtaste aL"! 

::;tored. 

25 Q. Alad just so Wd don't qet eonCu•ed w.ith you..t· ptaclanc,_, 

OPPICI.\L ·~l·~•'RT REPORTER ··- C.:\. T. 

I 
l 
\ 

I 

I 
I 

I 
I 



1 

.., .. 

f) 

7 

') 

11) 

11 

1~ 

lJ 

lt) 

17 

18 

19 

21 

2.3 

I 
I 

~ I 

lO~-

Jwre, a~tiJietS dues thdl U!L • unit olso r:.:~r·1·1:1t;pond tu !. t"t·e 
ten facility lu RCR.\ 1. eyul.Jtvc·y pt·olJle•s? 

0 .. \11 t·lqbt. And •heat la •e•uat. uv clozsu1·e o! ·::t · .. cu~t~ 

1)C t.~u·ainat.lng the useful l.i!e of this part!cu.lcar unit, 

the •ltH·iee, lhe illJPf:ICdliJI:I • .1nd .it con•ist of cu:tivitiee 

celcatin<J lo 1e•o-viog cauy hca~ardous wast-., fl·o• the devt.e 

' ilself. r~ovinq contt~•iruttioo of ttae s•.ar1·owadJ.n9 

Thec:e are pact iculcu t·equi1·eii4Jnts set fot· f.h Cot· 

~c:n:h t:rpe of un.it. The re?Ulijlioaa f:I.Dd closure •«~} •.tltiu 

not lo fact ce.ove~. but is sl8ply cloaed in place. 

that .. aaa that there are ~hysical atepa t~k•n to 

eaaeatiall~ iaolate tbe ;,;ast• Croa the enviroll8e.ot to 

r!;l't ~ poet C lOHUl't-':'. vl' to t:OUtrol OC •ini•i~t! 

t ••• releuea of hi:t<.sttl tlous wtuste or hct~c.~rdoua~ 

C088'tit-t• of thc1t l.oii:tGl'!. 

.\ud 

The exa•ple 1 ct• th.inJdnCJ, landtlll o1· •dille 

intt-!otlondlly vldced lu <,~round ult.iaatel\' buried t.het!!. 

C •• \. T. 
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9 
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13 

14 
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16 

17 

18 

19 
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21 
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Boyle - Direct ll)1 

~ proceaa of closur·~ ~~oould b;e plar..ing a <.:ap or ,_.,;\ ,_., 

ayet .. on top uf thctt 4Ud I:!S~eutiall~ l::;ol.:tlluq it [t-nm 

lbe effect r.Jf c-aiuf<Jll. ~n:!l.'lJ.Jltdtion, · .. belt twl. 

.\. Y'~s. it Cdll be a tflch.nlque t'.J eCleet sut·C~t.:e 

lapowa\.ta~n t ·,3 ti ... fJ 11. 

v. No~, the u~n~r-operator of a facility in their 

Dlanniny fur ~luaure of the unit, is tber• ~ difference 

b~tween, froa ~ ~egulato~y point of view -- is there 4 

difference b~tw~eD a dispoa41 facility and eoae other tJpe 

of facility? 

A. Yes, the~e ia. The diapoaal facility aa its defined 

in 260.10 ~nd ~0 CFR J6u.l0, tbe portion for facil1t} 

w-heu:e hct<6l:lctloua \oo'tt& te has lntt!nt ion-ally been p L::tced ln I.•J 

nJ•a.in tt!ter closure !tJ co•pleted. Tbal defines 1:t 

disposal !acility. 

o. TbeB that correapontls w.itb vou earlier l.lescripti,,n .. f 

~ trge at cloaure ~her• you have so•• wast~ left in 

~::.~ •• correct. Foe exa•ple, 4D owner-operatoc of 

serfHe .illpouadaent elects to leave sa~~e of the bd2:<:n·rl•.nl 

wl:l& te, or sludges ot· <:onta•.i.nat_.d liner a or othex· 

cootaainan~ ~quipaent or ~ub aoila in place. 

Of'P'I C I .\L C00RT REl'Olrl'Ea - - C •• \. T. 
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6 

7 

8 

10 

11 

12 

1) 

14 

} 5 

ov:r l.tt - l>.i.rect 

They dre \lbllqaled t.u •:lulie lhctt 1.1@\"it:e .j:'j it 1'. e 
Wrtt • landfill. Whent 1 d@S\:ClO.,d it loiOIJld IJ~ tn~-.u·tj;_IJ:; 

I 

., waate reaeininy i.u v.1 . .1ce, .J ..:u'd-'L" ~}·~t~• ._o,Jld hC1v~ tu ! .. ~· 
I 
I 

I ln•talled. That •ould b~ ctn ~x~•ple of ~ dluvou~l 
{..J\.:illty. 

Q. for a (~cillty, 8 producllon ~COa, ~here -- lHt'~ 

5tart 8Qaio there. 

For ct wasle •.mit that is known to b~..-e lecsd1ed i11t •,; 

yround •ater ctlrect<ly r where you already know ·you IUlVe 

wat~:H· that ltHtched .lind ••d• its wa~· into a qrourad water, 

~•n that be ~ diapoa4l facility? 

A. Certcslnly in plaaniaq for lts closure 1t would be c 

Loqical to ~aswae tbdt it •ould be difficult to r.-ove all 

of the •ater ial tbat' s required to be re1t0ved ln onlet [ t 

it raot. to b~ .!l disposal facillty. HO\Iiev•r, it's 

lf> :1 •..:onceh'4ble that the excavat.ioa 4Dd t·e80val could cesult 

17 

18 

ln ~11 of the aaterial beinv re.aved. It ~ould dep~od 

upon tbe actual executlon of tbe approval cloalnQ pldn. 

19 il Q. Would it require a abuwin9 tbat it caanot be any •o1e 

~0 I leacbiaQ? 

ll I &.. Bet w.illd b4t ~ coapon.,nt of lt.. 

Jl 

lJ 

I 

I 

Q. So, now Joea th., dotte on i~ihicb ao owner oc operatut 

I 

I 

I)FFICIAL \.f'fJRT REPORTER ~ .. \.T. 



Boyle - Direct 1015 

1 it ooatiauea to be d dlspos~l (dcility? 

2 A. No. And that's b~CF:IUSe '.fhclt'a uetenaintativ~ ·Jf 

-. 
.) 

~·[ r;lol:IUL't! ... bh:h, •JEHH!Cttllv, in f.iCt, .Jll th~ '· LIIH~. I -:tlo:.o:!.l 

5 

Q. Theu is lt fait· to say lt tut·us dl:..o 1.111 wh.:H ia 

7 ·tlready in tbt!l e, cht!Mit:cll processes ,mu ph~ u i.•>tl 

8 processe9 ~own there~ 

.\. Y<111u. 

ll) Q. In the unit .. e ~re liillt:.lug about? 

11 A. i"es. In the unit that's subject to ~..:losure, tbat•a 

1.1 correct. 

11 0. Ok11y. Would the fact that that d.hach~rQe iuto the 

14 un1t eud belore Novellb41tr 8, 198~ aake aay c:liff~tt·enc~ li/j ,,. 

16 other f4cility1 

17 

18 

19 

20 

. .u 

2J 

ll 

.\. No. 

Q. .\nd does tbe intent of cUI owner-operalot·, the 

p~raaaeotly dispoaed o! hazardous w~ste ln that tmit, 

effeo~ tM 1"e9\ll&tory statues of that unlt7 

., · ~· The lnt~ut, or the -- if, Cor exaaple, 1 It·· 

....... IID4 a.-r .. tora -- tha •.Jwner•s ttud opet·atot·':,; i.uteut 

place, then th~t'a ~xp~e~slv~ of the conditions of ~ 

25 disposal facility. Oo iu f<tct the intent is to pla<:~ -' 

Of'f'ICI.\L cr_·•-·RT RE:POR:TER -- C •. \.T. 
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10 

11 

ll 

l3 

14 

15 

H• 

17 

LS 

lc:l 
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2J 
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8oyle - Direct 

aaiatenanc•· 

Q. Well, con\·ere;ely, i! then~ h1:1tJ been no ~:<.~Jn~sa int~nt 

as to ~:lose, 1! the '-«~te i6 just btdllrJ put the1f:! • .Jnd the 

o .. net·- opet· a tor doean' t intencJ du ctnytb.ing about L: lo~ure. 

does that preclude it ft·o• beln~ tt Jlwposal f~tcilltz-. 

.\. No. lt t.loea not. 

Q. When did the RCRA regulation beco .. effet.'t 1 V4it, Hr. 

A. Moat, .a.t, RCRA regulation b4c ... effective •ove.ber 

19, 1980. Th~re ~ere aubaequeat date• wbere c~rtaia other 

co•ponenta ot the regulation beca .. effective. 

Q. In ter•• ot financial •etters, caa you yenerall~· <Ji\"' 

d ll~&ct·iption of what the regulation& CttqUire? 

.\. Wl th n!&pect to rtsquh·e.enta for ! inancJ.al 

nllspona1b111ty baMed on the attttutea, direction of EP.\ t'l 

t:ons!der finaaci~l t·eaponsibillt~· iu establishiny 

staodarda for owDera ~tnd operatora uf hazardous ·,,;;sst• 

treat .. at. •toraQe, aad diapoaal facilitiea, tbe c:tgeuc) 

.._.IJ .. •• two co•ponents uf financial reaponaib.illty. 

~ ~· _ 1W lkat co•pont!nt sddreaaea ctaauranc•• sucb i uwJ· 
~. 

flit. oJ.•••• aad the neces11ity for post elosure L:~tnt du.J 

•• iotenaace. And the };ec.:ond coaponent ctddresses 

r"qu.ire .. ot to l.leaonst.c.··ll~ C1nctncictl reaponaiblllty .... lr h 

OPPICl.\L •J>l!F.T REPORTER C.A..T. 
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13 

1'5 

16 

17 

18 

19 

20 
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l'5 

Boyle - Direct 1()7 

reepect to coapensat ion o( thli·d parties fro• :..•Jdd~n 

accidental or non-t.iu~den ac.;cl<.leutdl occuL·rence that •oul.J 

llu.tnci.:.l n~sponslbillty.· 

·.). Okay. And how Lli<l these f lul!n~ ie~! nHiponH il.Ji 1 i l 1 

1·equ.ire~~eutu ndate to thiu trllfcttaeot ::Jtorage ut dit>J...IO:....t 1 

u( ha:.!:~nJuus l.'aste as ct ambject of RCRA 1uad of EP.\ 

A. Well, it -- both of thotie cequi~·e .. ats t·elate la 11.8 

far as lt'~ dn ~xpresslon of tbe o~ner ~nd operator's _ 

eo-it•~nt tu sound •aauaqe•ent uf the (.)4rt1culcir laaaardous 

wast~. Ob,·ioualy, the e~yency decided that l.u carryirag out 

ctnd us lug d Pdt·t leu lear dev lee for treat .. Dt ti toraqe or 

J lspot.cal purposes there •ould co .. a ti .. when useful 1 if e 

o! that d9V lee .... ould end eJ. tber by 1 ts own 1 i le span ot· 

perhaps by virtue of need for an enforc ... nt ac.:tion Lu 

ter•in~t• it, or \oibatever, and waa necesaacy that 

sutficieot reaourcea would be available. 

Alao 1a tbe 6Vent that, for eX&IIPle, the O\omel· :ind 

....... raa·:into fintanclctl dltficll.ltiea, but ~bat ttun~ 

·&s.. ... f_.. set c:udde etar•arked foe th• r:o•pletion •J[ 

tlleae elo.ure duties. .\Ad thttl would end, tor eAa•pl~. 

the threat oc the 1·i!:i); t:h~:~t would be lntc inslcally 

asaociat.ed with the ba~ardoua \oi&&t.e that w&6 aanaqed lh··L-· 

OFFICIAL C0t'R1' REPORTER -- C. A. T. 
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~yle - Direct 

Pl'iOI' to closure. .\nd the liability tu:aaurann' 

requ1r• .. nts, we know of~ the fttct oC the inhenent r· Ltik ut 

of e011fort ot tbe ..:~usucance to th~ 'Jenec;Jl vubl ic lha t. 

uhould thet"e ~ •iR Ull4{f~Cl¥d 01• UUanticlp~tad \JC:I.~Ui L <:II•'•! 

that could .;t!{ect health or vrop'*l"t~ that then:? "o•tl•J l;r~ 

fun~s to cu~eos~te persons that would be so injur~u. 

Q. 0ka~. ~o\oi. tuave •• all heard of th~ supec futJd 

proqr1111? 

In le~•• of ln youc e~peclence with the aqeocy and 

developaent dnd iapleaeatation of tb••• regulatiooa, did 

" 
the aQeacy ~"•u· conte•plate not haviJl9 tbeae C lnaaeiali 

~ 
.. 

l·equire .. nts dnd lec;Jialate in•tead super funda tall• off 

sltuatlons lnvolvlru~ a WAlk away fr011 reapoasibillt~·? 

A. Not cedll}. Tbe cegul4tiuoa regardinQ as~uranc~ 

1: loau1·e funds be .:!Val lab le actually prececled the enttc ta~u 1 

o! SU&,Hil' funda. ADd so they ••r~ developed pr io1· to t h-•1 

Eaaeatially the aqency did not want to dec.c·4!tuJ t h~ 

nu.ber of place• tbat would ultiaately have to be dedlt 

A. '!'bat • a correct. In ntsft)onae to tbe aandat" the 

statute established le!~ULttious t·egardinQ financi<tl 

OFFICIAL COtJRT REPORTER C.A.1'. 
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Boyle - Olcect tO? 

Q. \fbat audate •:tL"E! you referring to? 

'nle passage o{ ~tatute in o .. ~tv~c of 1 ')7t~ o:ifld 

~vacLfic~lly section 3004. ~hlcb ~lrecte~ EP~ to 

vtuaulgate standa1ds for o~nera and OPII!L'dlCJrs vf hi.t:t.t:HdtllJS 

Q. .A.nd did t.h!s aandate specify anytbinq auout th~ 

~. He didn't a~cify in 4DY detail. It jus~ siaply 

Jlrecteu the ~geocy to include staadarda dddreasiav tbat 

Q. Okay. 

.\. And ..,saeot.ially tbe continuity of the opertttion that • a 

involved lu hazardoua ~aate aana9e .. at. 

Q. All ~iyht. Are you faail.lar with the tera lnteria 

statusl 

A. Yes, I lUI. 

A. I would be•t describe th4t by its t·el~ationahip to tht:> 

The statute':.: 

reqaire ~it. However, the statute n~coqnizes that <2ll 

e:dsting treataent sto1 caqe and dispos~l placea would nut 

be i:tble to Just ~..:ett&llt thelr upecations and Wd.it unt.il "'·'' h 

OFFICIAL COt'RT REPORTER -- C.A.T. 



Boyle - Direct 110· 

2 So it ct·ecttt=d this Pttrt lculi.ir s t.:t tus Jo..nu,..rt ..&a d 

! the lnterla at~tus faclllty wdB treateu as if Lh~L 

5 owner-oP4tl'dlor had in fact rec" i ved d "er•1 t. .\ml ~o it. 

6 could continue ttt. tceat .. nt stora9e or di:aposctl dcthit" 

7 tbat waa go!a9 ctt tbe t1 .. that the re9ulatlons beec~•~ 

8 effective. 

9 .\nd ln ocder to achieve the Lnte1·ia statu• in 

10 ~ddition to having been in existence conducting tbe actudl 

11 treat .. nt storage ttud disposal, the owner-operator of auch 

ll iS facility bad to provide 3 tiaely notlf1calion of ita· 

13 haaardoua waate activity to u.s. SPA. Aod 1n ~ddition it 

14 had to sub•! t a t haely application for per•J t thtst ..,r;u l.J I 

I ! 

15 ultL.ately be necessary. 

16 o. Ia ocdea· to obta.in laateri• at.cttus '-'&& there -- ··dS il 

17 exclusively a .. tter ot ~!fic•ative action by th~ 

18 owaer-oper•~or, or could it be so .. thin9 tbal cD a~en~; 

19 waa aotifyiag tbe uwaer operator oa? 

JO A. ... it. VM a ••tter of the owaer and operator tcakiuy • 21 atep• to uoti(y th• agency about its acti ... itl 

ll for the per•it that would be 

~ 3 eJa.f · lteb l'eqUirecJ. 

~~ Q. So ia that in the ~~~ulatioos? 

l5 A. I believe it is in the st~:ttute itself. .\nd .Sfl\'"Un~ 

OFFICIAL ~.~•J1. 1RT REPORTBR C.A.T. 
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leyle - Dir.ct 

~· vere requlations developed ··bicb were codified in 40 

~ 21M vhicb deacr ibe l t furt.he1·. 

Q. ~ tbe inquiry -- the need tor inquiry is for the 

'>~o;ner-operator, I take it, as 1:0 •..Jhether they <.~re 

treatinQ, storinQ or depoain9 o! hazar~oua ~dale? 

A. Yea. I Han the point wa• that if an owner dud 

operator was treating MtorinQ and cl.lapoainQ of hazLudoul:i 

waste lind .-anted to continue that, it bad to either hav~ .1 

per•it to do tbat. or tbia parti~ular ultiaate approach, 

have interla status. 

o. Wbat date are we referrinq to here? 
~ 

.\. What date? 
'It 
t 
~ 

o. Y•s. 

A. Th•re l:tre a couple of dates tbat relate to it. I 

•entioned tbat tbere !a a require .. ut. to provide ti•el~,. 

votiflcatieo as to bazacdoua waate activity. In so .. 

caaea tbe det.e by wbicb tUt. notificat.ioa had to have be~n 

tiled wa• A~quat lltb of 1980. 

Aad tbe aecond obli9atioa waa to aubait aa 

~~~~!!l~~~~~i~t~· Tbttt tbe date by wllicb tbat 

portloa of it knowa a. pert A of th~ 

?be date by wblcb that had to be s~itt~d 

Q. Okay. Where ~n owne1·-operator ian• t treatinQ, 

atori119, oc diapoainQ of h.aaasrdoua waate oa eitb•r (.)( 

OFFICIAL COl'ltT R!PORTD -- C.A.T. 
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1 ---· clat.ea, but thea bevina to do ao, le there also -:fO 

·. otslv-tioa ander the RCR.t.. ,-e~ulcstionas to not 1 ry the 

t A. In ~ sense tbe['e la. becl'tuae that type of •anageaent 

5 is p1·uh.UJ.lted ~xcept by a pecait. So tbe person ~ooould 

6 h~v• to apply foe ~ per•it, la !act provide a notlce. 

1 Q. Now. ;.ere there owner operatora of t.beee typo1us u{ 

treat .. nt ~to['aQe dispoaal facllitiea ia youc f~cillty 

tbat did not ~··~ a RCRA per.it or aotifr tbe agency of 

their activltiea in thia reqard? 

.

0

:\.. Yea, there were. t. 
AAd did those facilitiea owner operator• and ~ 

facility itself ceceive lateria atatua UDder the l.w? 

A. Generally not. 

Q. Okay. Well, llke interi• atatua were such Cacilities 

re9Qlated? 

17 A. Yea, tbey were still subject to requl•tioo. 

18 Q. Wbicb rev-la~ioa? 

19 A. Tba ataadard ••t fortb at 'e era part l65. 

JO yen~ f .. 11lar wi tit tbe tent aoa-aotif le1? 

21 

l4 aort of baaardoua ~••t• aanage .. nt activity, be it 

l5 .generatioa, transaction, 1~rtatioa, or treat .. at, 

OFFICIAL COVRT RBPOR7BR C.A.T. 
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loyle - Dll·ect 

ace8'itge or di•poaal, ctnd fa.lled to notify the BP.\ .:.tb(!Ut 

Q. Aad ia your ex~r ience how does €P.\ v lew thosa 

-l / oon-noti!iers? 

5 A. W•ll, the aqency v lewa the• i!& uot co•ph· iuy -..; ith the 

6 require•ent to notify us. Tbey are basically view~u a~ 

7 violators of RCR.A, either the statutes itself ur 

8 laple••nting re(}Ulii\.iona, 'Wbicb call for tbe ~articula.r 

9 parties to notify the aQeacy and obtain aa EPA 

10 identifical1oo nu•bet·. 

ll did not know they ••re atorino, treatino disposino waate . 
-~ 

13 •aaage .. nt oc hazacdoua waate at tbe tt.e? ' 

lJ A. Yes, lt applies to parties wbo knew •• •ell d& tho~e 

15 ;.obo did not Juaow. 

t6 Q. Whea did financial reapooaibility requlation of '->at·t: 

17 265 of RctA requlatioa beco.e effective? 

18 A. They first bee ... effective in July of 1982. 

19 Q. Okay. AAd yma are not talkiDCJ about a proposed date. 

lO 

~1 

'~" about <l.D effective d•t•? 

;·~·· correct. 
'J-> 

31,_..·~·· ~, l:li&"inq the first balf of 1?80, fro• 1982 
-':'~-::~·~ 

forw~, v•• Don coapli~nce ~itb RCRA r&Qu1atory 

require~~ents occurr 1ng ttt t2 slgoiflca.ot le\·el in nH,J iuu 

five? 

OFI'ICIAL COURT 1£WITD -- C. A. T. 
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Boyle - D1r.et ~! 

. 
l ....... Do you )mow if it was occut·rinq ~tt a sJ.Qnificant l~Hel 

anioJNlly? 

·i A~ My 4!tXperience indicated that lt was ct u..itiondl 

5 uc~ucrence. 

6 Q. And to your koowledve did SPA bring th~t 

7 uon-colll)liauce to tbe attention of Conc;Jx·eMst' 

B A. I don't know 1! 1t was EPA that brouQbt lt, or 

9 CUD9reea deterained it, aakino BPA. or what ita source 

tO •~•. but it clearly wee a feature tbat Congress did have 

11 II kaowledve of in thoae years. 

ll Q. Io which yeara? 

13 

1-t re-autbor izatioa of the leaourc:e Coaaenat.J.oa aDd Recov@q' 

15 .\ct. 

16 i Q. Okay. I'll call that 198• a .. n~t to RCRA. 
II 

17 

18 41MDC.Iaeata on regulations? 

19 A. There wa• essentially no effect. 

JO Q. Ttaez-e vu 110 effec:t of the 1984 

~1 

the ti .. revulatioa for tinaocial 

JJ 

A. ~ cutainly dido' t cbanCJ• their applicability. Tl. · 

O~CIAL COURT RBPORTBt -- C.A.T. 
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Boyle - Direct 

co.pllaace with those r·e•.tulro?lllent.s. · 

Q. In what re~D~ct? 

they h«ad interla status ..1nd ... !shed to c-etd1u thoit iut~ri• 

status, they .-ere tequired to suba.it a cect1ficatiun to 

BPA •i th.la one ~ear rJf tbe date of tbe enuct•ent of ha~cu.J 

and solid waste •4na9•••nt of 1984 that they were in 

co~~~Jliance witb all applicable Qrouad water •onitoriog <:UHJ 

tinttncial tesponaibil!ty t·equire-ota. 

Q. What is that ~ttte that yuu ~r• referrin~ tol 

A. The date by •hich the certif1cat1oa of coaplieace wa• 
.-- ------- ----------- .. 

due to BPA, would have bevn Moveaber I, 1985. ~ 

Q. Okay. Was that ~ deadline then tor statutocy 

cotapltance aa opposed to re9ulatocy co.-pliance1 

~. It ••• witb respect to an ownet· 'Jperator•a retvntlou 

of interi.JI statu•. The inter!• -- !f the pa,·ty did UtJt 

certify coJII)lJ.ance with the tiaaac:i~l reapooaibility in 

~:~rouod 1101litor1n9 water co•pli&Dce aa 1111ell .sa otbe1· 

tl*~~ a&.C.. terainated by operatioa of tbe statut~. 

t:.: A1111 '*-&. wa• th• ["esul t? 

A. Tbe r••alt waa that •••Y h~zard waale treat•ent 

ti tor a~ or dit~poHa 1 f .iC i lltie& that ~ote1'8 lcsnd diSpoti<.t l 

!aciliti•• bad th~lc i11t~ria ~tatus ter•Jnated by virtu~ 

Ufo'f'ICI.\L ··:vt'P.T REPGRTER -- 1:.,\.'f. 
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Boyl'l!' - D.ir~ct 

of eitber not cl!rl.ifyioy to thtJ cullpllant:e •JI by (dh':'t· 

HUB. 

o. All riyht. 

Old tet·ainatio:.m oC int~rlll :HJtuu ruru ·HI .. twth·'L 

t~:e~tt~nt into tiH~ of theue unit:.;? 

.\. No. 

ln place fur flndncidl ~~sponslbility ~ft~r this Nov~•b~t 

8, 1985 ~dte you 1efecrod to? 

I· • Lctl~ing dbout i-f:ldi~tel:r thcat dB .J 1 eeult of 

that date. 

A. 1 dou' t bel iev~ the1·e 1o0e1·e. 

~dd a statuto~y Sdnctlon to the ongoin9 re~ulatory 

.~. In t!!S&ence, )'es. 

Q. Now, as concet·nlny the financial cesponsiblll.ty 
I 

(I tegulation is therEt .:an ~nd dctte for co•pllance w·ith lhu· .... 

replat.ioaef 

,.._ tea,. t._..• is. 
:,.~··· 

A. Well, ce•pect t•J tl.n.wci.Jl ftSs•uance foe clotiUJ•J til· 

I eud date would b<l •Jene•·•lly •Hhln 60 d•Y• art~,. CP.\ .,, 

It the authoc ized stat~ .. J·~~nc:y receives fro• uoth the •J.•Il•·l 

lj 
I 

Of'FICI.\L · ·, ·UI<T REPORTER -- •-:. A. ·r. 
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Bo~le - Direct l l ~ 

1 

, 

.. 
J 

i ij. Do ~ ou knu\ol 'loW h)· EP.\ ,;bose that e'\'ent <tG th~ ~ud ddt,_. 

(t)[" lhe ;.tL)plicabillty uf thes.a t·equlations? 

A. Gene,·.::~lly, rea. That if the plan for exaaple, w~s uut. 

lO •:-:U·t- ied out as ~lpproved there •4Y be additlonctl 

11 ~xpeodltureM facin9 tbe owne~ and operator and ~o tbe 

ll financial aruut·ance to •ake sure tbo•• entlties would be 

13 coapleted would still be available. 

1-i •,l. .\nd i C it' a tcsklnc.~ a while tor the plctae to yo t.hruu·.Jh 

15 :JPlJI.u\ . ..tl lJll..oCetut. i•plewentatlon I)Coceaa~, •Joe~ that .1Cf···' 

Hi t:h~ end "lclte for the:ut ceQulationa to ~pply? 

17 A. No, 1 t doea not. 

18 rJ. Essentially, tbe ownP-r -o~rator haa thMl p~c lou ot 

1'} t.iae, but paya for that pe1·lod of tiae? 

20 A. T••• tM owner operatociS obliq~ted to •4t1ntain t.bctt 

Jl 

22 

II 

it 

qaw•••a. -~11 BPA vro'-·ides notice that aucb findnl·.i."l 

-~---~-
... ....,. 18 ao lonQ•r x·equit·ed. .'ul<:. tbat uccu1·s wLttuu 

6• cllrytl of c011pletion Qf e"rti!lcation and closure haa 

Q. Und-.c iCRA n~qul~:ttoc •J! 6P.\ or atate, it lt :Juthur1.;·! 

OFPIC lAL <''·''-'R'f f:EPORTER c .. \.T. 

' ' 



._-

e 

1 

.... .. 

~~ 

>) 

..., 
I 

8 

') 

tO 

11 

ll 

lJ 

14. 

l'"l 

lG 

17 

19 

19 

;::o 

:!1 

) ·") ..... 
.!) 

:-1 

J5 

Boyl~ - Oin!ct 

tbe owner and v~et..J t '-'~"" t 'J c l•JS~J '-hat un l!..? 

.\. Yes • 

Q. In what ciJ.·r..:ullstducesi· 

\. f'·.H· e:~amp lt!. iu the t:.:•HJrse vf ctn (•uron:em.,.nt 1cl Lun 

dlld •t~intcdn it's intet·la slctluu. ~o by t·equldt.l'JO .. ltltt•t 

L 
50 d..ays l

1 t lnt.~c 1• otdtus esn o!."n~t· OJJet·alot· it:i n:~quin·..!tl '" 

Q. '4'hat orne~ does EP.\ uue in its co.pllance effol't 

.J l uui.J t ltozse 11 n 

Does it tuuh to Fl!der~l court ~nd file -~n .H.:I.ivrl 

.\. This l.a dll ~x.Japle of es~aenti11lly oue of the self 

iapl~Htentation ptovls.lons of RCRA that b)' regulr.ttion the 

closure plan is required to be subtlitted once .,.hen the 

Q. P'or tbe. record it' a l-n t-e-t·- i-a. 

~. T ... it could o~. It: could be u: the ~~~rt~ •lOt!!; ~ 

IJFf'ICt.\L . 'l_'tl.l' Pf.:PORTER -- C .. \.T. 



Boyle ·- Direct ll') 

1 aua.ttted aDd 1 tii!QU1 1 ing the plan to b49 c~rr led '''J t. unc~~ 

it• .jl'proved. 

~ ;\. I belle-.·":! thrtt lhan~ wet·e ~;;~"~1.:1l filed in th•-'l•J. 

11 (j, .\ud doe~ EPA -- dld EPA usudlly ~;e41t thow,,- ttu.uuqt& t•• 1 

7 final judgaeut? 

8 A. Yes. w., p1·oceeded either to a t~ettle•ent voslt1un i.n 

~l lh~ fo1·• of ct fln~tl ordet·, or I can't recall if so11e 

10 ~ctually proceeded all the way to ~n ada1n1atcat1ve 

11 hearinv, but ulti•ately that's the 90al of any eoforc ... nt 

ll :tctic>Q. 

13 Q. And where SPA 1• settlinv tbe party subject to tbis 

l.J sda.inlatl·at!ve action, does it try to ubtain a penalty 

15 ~ecovery? 

16 A. U.nerally, yea. 

17 Q. Okay. And doea lt also ttY to establish eo•• k.l11.J ui 

18 schedule of co~liance? 

t9 A. O.nerally, that • a a coa.on feature Cor vlrtualll- :un 

lO ocdec to eetabliab a co•pliaace scbedule tor tb~ 
' 
~'-

~1 ~f•~ of specified dut!ea. 
::t·--·-y ,. 

lJ Q. ~ do '~•• dut!ea generally try tu cuver the 

l3 w•terfront of whet's left to do tor a un.it? 

l4 A. Yea, Cor exa•ple, it would typ.ic•lly require subll1' t • • 

J5 of a closure plan and tbe i•ole .. atation of that plctn <•I'· ·· 

e 

OFPICI.\.L COl•RT REPORTD -- C.A.T. 



Boyle - D.Lrect 

1 it's approved . .\nd 1t aay also lncll.ade, !or ~xaaf,)l~. til·· 

Deed for post cl<JGUI'e cat·e, pl~auainq, ~nu e.~~t:t.:ul ion. 

1 Q. Could it lnclude co•pliance ~ith th~ tln~u~l~l 

4 

7 

9 

10 

11 

L! 

13 

1-l 

t7 

I 
I 
:I 
II 
li 
il 
!I 

il 

A. Yes, lt cerl~inl} can. 

~~ ~~11 ~6 liability cu~erage? 

.\. It ciJuld <~lao iuc..:lu\le lidb111ty coverage d~ ~oC!ll. 

Q. When EPA ~l!ttled t.heue tn>• of ~ctiona did it ~xp1~ct 

,\. Ytts, it did. 

Q. A 11 r iyht. Let • tj talk .3bout t inancial assu1·ance for 

•: lusuitt LE i ef 1 y. 

flnallcidl ci86Ur4nce for closure. 

.\. Y~s. 1 t l;;; ~t> t t;tbllshlnq that funds, •onetaq· f uutls, 

Jre available to ~a1r~ out the pa~ticul5r activities 

LHJ 

113 :i 
:I ,, ,, 4uestion, or, foi' exa•ple, in so•• inatanctia as t.o i~;n} . .J~·· 

1 'J ! it froa the environaent thcou9h a cappino aystea. 

21 

Q. Doea BPA ~lew that ~~ !aport~nt? 

A.f. Yea* VeJY iapoclc.wt. 

Qr;· - A..r wily ia th4 t l 

A. It'a for sever~l ~u1pusea, first of all, there is 

.::5 1 Lespon~;~ibillty. :\nJ, .-:.:>cr.>wlly, bec~tuae if uuch f:um.lu .JL""' 

I, 
I! 
I 
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Boyl-e - Direct 

DOt 8,-ailable t.h~n it '-'I.HilJ n'~(.il'CI-i"'nt ~ continu~<J Li;k t e 
tbe enviroDJMtnt. .\ml the (tJu<.liuq n~Ct!Hti<u·y r.•J o\t•<'! l. · .. it tr 

A.. i.;~rhH"dll~. 1-~ti. •.ml il the pcu ticulac tm.it i.n .. ,w,-· . .r._j, 11 

ls clused vur3u~nt to a Vl3u. Then there is still the 

vngulng ~-..pe•_:t~tlion that funds ha-.;e to be ct"ai lctble lo 

...:o:trq OUl lhose p~rtlctl1d1 <JCtlvltles. 

Q. .a.t 6')•" puint in tlae were the owner o~o~eratora of 

these requlated Cacillt1es 6Uppoae to have an ~sti•ate ln 

pldce ~ith th~ cost of closure? 

A. r~s. 

.\. I l.Jeli8ve thal fin;t th• Cicst date tJy which ltHL 

Q. WhHt for• ~ould that estl•at~ take? 

.\. It would be a co•{d lut.1oo of variou• expenses 'tut 

went c~e..- to be nece&:.HU'r' t.o c~u·t·y out tbe spec 1 ( ic 

pe.- •et forth in a t..: lusuc@ ~,tlc\n ualuc.,a the assu•pt L• •u 
:c 
oat ~ peiat in t illle i.n the lift~ u1 the unit t.hdl 

closure would be the ~~toot expenG l ve. sort of a · .. on•~ ·- .1.· · 

:.c~nacio. 

(J. Okay. Was .-tu o .. ·ner '>lJ~ratol- 1:~uiced to subail 1 

,-,ppJt:'L\L .-.·.; f.'"f PEP0RT£R -- '-··'·T. 
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Bu~l<!!! - Dlr~(:t 

A. Not in 1982. 

Q. Thereafter. . .• ::: thet "=' :;;;.:h ·• U:lqUiL ·=HI~!Jl; 

.\. 

i5J~licdlion [ur lJenaanent ptirt 8 r.•loaure pldii -twJ tit·.~ 

111 

the .Jg~ncy once the ayency 1·equested 1 t.. 

Q. Wbttt .:Wout fot· tt eo•van~- that y·oo desct ibed, does nol 

llttVEt lnt~r i• et~lu&. but eust colll)l~ with I,Htrt J6 o( t-.e 

cegulation, u~verthttless "Mrhen does tbe obligation co ... nce 

to sub•it d •.:losure plan7 

.\. We 11, foe ex.a•ple. L f thec-e was -- 1 r there lo.cH; dll 

~ofun:~aent act ion inl t iut~t~d. 

Q. Let' a Sll\ .. there is nu enforce•ent action, lhtH·~ i.~ 

nuthln4i,J out lbere, wben ls the owner-opet·&tor suppos~ '- _, 

a•ilialt a <.:losure vlan with closure coat ~ati11ate? 

A.. Tbe require•ent to tsublli t 1 L - · ••11, f ira t of .-ill. 

tbe party ia obligated to co•~l~· with ttH! 40 C'fR l~'5 

~ ODWUninq c losu1·e t!Ven tbouQh he does nut ~.n:·t>.e~s 

\'""~~~ 
~-relatiouatrip st~tua. 'fhoue set [ot"th the d<tt~ h 

wbicll tM owaer-uperct t.oL· io to t:Jtlbtli t ij 1; losur'3 p Lm. 

~.obo do not ba\•e thttt luteri• status, 1t'a iaportdut \•, ·· · 

OFFICI..\L C···''R'f KEPORTER -- C.A.T. 
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1 

\. ~•~11. th~~~ .. oulcl, firut_ •..J( <~ll. ,_•ontiult •he p•;r• h•n .. r 

... 

t,) 

7 11anage•ent unit, -1nd th~n consult with the BL.mdot•J:_;, 

8 \olhctt'o kno\iu as lhe perfor•ance !itcandard for clouut·e 

') 1JlCino1ng and umhut.tkQ em "'cthity apec!Clc costlnQ out 

lO 

11 Q. A.t·e ~-ou suppose to wait Cor years wbile alu\.liea 

lJ progresu? 

13 A. No, lt"s not n~ceaaary. It's bdsically 

14 conteaporaneoual~· wltb tb• pl~nniRQ of closure tlctl vi t io:::,. 
I-

L~ Q. Okay. So ~d of the date when you know you ~re clos~ 

16 tu (.."loa~un~, suppose to co•e Ul.J with closun!l cost t:'Stiadl·:. 

17 la that f~ir to u~y? 

18 MJl. DBAJI: objection, your Honor. That's uol 

19 what be aaid. And he h~• beea leading hi• for quit~ ~ 

lO 

. n !Ia CoutTz Objectiou sustained • 

2:l ., ....... 
23 

:: ., is there a standard procedure for •a1nta1nlng finan~idl 

~5 aa•ucance tor c loau,-e in ~ s i tuat !on where toe c lo&ut t> 

OPPICI.\L COI..!R1' REPORTEil 
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Boyle - Direct 

plaa baa be.n subtl1tted tf.J th" [egulatora but. n~J~~.·•··•l. 

A. Te•, the requiraMent to ~~tabllah dUd •lllntdi.a 

' hsvinQ one's pl~1 approved. For ~xa•plQ, l( 4fter 
.-- _. T 

5 

7 

s 

10 

11 

\l 

13 

14 

lS 

16 

17 

18 

19 

20 

21 

,; 
I 

I: 
if 
II 

' :j 

'I 

il 
I 

I 

I 

su.b1dttin(,l the pla.o fo&· dCJ&Dcy rev.i.e,. ths plan 11:5 ~~jec••:.J 

ot· t·eplaced by one that iw prepared by the .iQenq , then 

tbdt woul~ c~ll for a recalculation of the e~t1Mate uf 

cloauco expensea. 

Q. ~laen yuu say I"eject.ed or t·.,placed. let's !ocua ou 

wheth•r il'~ just ,·ejected. not with lltOdi!lcation• that 

A. Yea. 

Q. ls there a procedure then fur bo.w you aaiut.:elo 

financial «UIS1lrance for closure in that scenar.lo? 

Q. 3o ~h&t do you use what does owner-operator use '· 

to closure et~ti•ate if it has in ita hand a pll:ln that he~:. 

b4teo L•jected &nd notice of dfl'fic.lency rejecting 1L' 

.\. 1 t would, first or 411 , hAAve to call into que at i.on ! l: · 

ol!ioial plu t.bat ita lnitilll eatiaate waa bast!!d •Jn <tuJ 

•ttcw tiMe olall as ut:=cess~ry to achieve 4ppro ... ·al. .\wJ 

-. 
2~ ~t.-poraaeoualy with thc~t aodification re-est.iaat~ t.h.,.. 

23 <.""OSt that would b.-,. dssociat.~d ·..cith that •oolfied Dlan. 

25 (ully tJCUP'!U out t.>Ltn ut· just t.:hange suae of the l-it lnq. 

,\ 
'• 
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Boyle - Direct l~~ 

pre8UJ1Pt.1oDa and n~sub•it ~OUl" disclosure •:ust ~~st i.M-.al ,~-_. e 
11R. OE.-\N: ._,b j ec t i :.m. t e~tding. 

Q. What do you •eau ~~ ~odlficatlun~ 

r:iub•il5 1 l."lOuUCe plan t.o 'hu ~YCfl<.'Y Cor lts L"<.!". i~.... .\1 

lh~ C.:OIH.'lusiou of thctt nn i~w i[ the :t(,I~UC} P.!•.JUii~~> tl 

he, Cor ~::;.uavl~. it is uot approvijble in its pr~neut ('.•til\. 

1 t 's t·et.ut n~ct r 1.1 the m•net· and operat-or and .it la; a 

•lthlo 10 days is put into ef!ect. That's what 1 .. an~ 

Whatttver it takes fro• the <Jwner ctnd operator to chaa941 

lh.t plan to ye-t lt into a position that is approvable b)-' 

the cappcovinq d~ent. 

Q. W~~:ll, ltlt!!U do t.ht:! regulatiune. Gi't-·e the 

\.Hoint!r-opera lor this 30 day laeway t 1•• fol· n~v 1t! iny .i.l:.; 

cl•)sure coat eati•at@S for purposes vC obtaining r incsu•.: i -d 

ur uhowinQ financi~l dSsurance for closure. 

A. Well, I would think th&t 1t p1·obably be conal~lE:-ul 

witb tM -....rlJ.ned n~quice•ent that the plan aw.l t:ht-! 

1-t._te .,_ baaed ora 'ooihctt n .. •uld concv.i,dbly bt! t.h~ Ill"">' 

... 
-.,.•lv• .. pect of c lc>t. inq . 

o. But I <tatted ) r.1u <.tt•uut c.t 10 da}· ,.,,..,. iod. 01\ny 7 

.\. Yes. 

Q. Now, I wtant l o kno~oo L ( the requlat ions cont~•pl.t t. e • 

•)FFtCL\L ,·, ''PT REFnRT!!R c . .\. ·r. 
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13 

l & 

l "' 

17 

18 

1') 

~0 

::;1 

JJ 

I 
'I 

' 
' '·· 

: 'F. 

lta..JI. -.l( ,·. lkj..•.liiH_•_, 

r n l 0\ll u. :';1,)'1:1 t b.· U<>~ -~I. EP .\ do U\o. ue l '-•L14:'' .ll. '· .( :. 

.\. 

o. '.nll l u ~ oru· •-•:q.HH·lence at EPA tlo Lhosa uwn~1· 'JlJ~L 11 'JL :. 

<'onsi:;teut l:r •.dit for bo..,.@n!t· aucb longer lhctn 10 llcs}!.:i i.\ 

I'IR. OE.\N: Obj~ctlon, l'elevance. 

A. I ctctu~llr· <Jon't hd\'.e enough in(or•dllon <Jll tt.'!'i.t 

pcu' l ...:ul...u· LJL1t.: t iL'•-'S to dt't!'* ...t q~neral e:.:ow: l•as iun . •u 

tmt il tt l'~vi~ed plan la suba!t.ted. 

Q. Well, you ace the chlef of euturce•ent, RCRA 

•.mf orceaeat plan, of t'etJ1on f 1 <;e, bow do )'ou v ittw thcll 

aoeaarlo iJI wbicb a lonq LJtH·iod oC ti.a• elctp .. e beto,.;c~·u 111 

•tCJi.Ml cUaapproved closura plan do1te and date tJf 

.:fo. 

Ja...a..ittal if there is uo f inane lal assuraract!? 

A. Mow, I 11• not sarltN t.her-e ia no financial ~1~su1 .w··, 

IL'3 bdHed on the th~ clusut·e ~l~n. 

~sti•cst~ the cost is uctseJ uu lhe c.losul"e &Jlttu •. \ud i.I 

•JfFICl.\L f"t)I'Rr Rf::P()RTER -- t.: •• \.T. 
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Doyle - Oic-ect 

tbe plan ia rejectl!d. theu it he~s to be c~>~pLtt:ed. • 
cost aeeociated -ith lhat tevised plun. 

.\. No 11ustt'!t· ho~o~ lon9 lt t.;;skea to ucJ t.hcn. 

re~ubwit a uew pl~n. r)o ~ou •Jet tu wait fur t ... n lilY 

finauclal assucance in place? 

.\. ~o. thtt l·equice .. nt to have the ausucdnl.·e in pl<.u..:~ u•'-' 

d~allJbl& is al~aya present. 

Q • .-\mJ that'u balled on? 

.\. Even t.C it' a .t lou9 tlelay oo ,.eMubiiJ.ttlray a cloeure 

plan. 

0. What 1s a co•pany to base that ••t!Aate on if then~ i :-; 

uo dppro\.·ed plan or Pl'Opoaed resubllitted plan in the 

cQ•pany'a han~a oc ln the ~geucy's banda? 

~. I would 90 back to the initial task of dD 

o\looner -operator, for exa•ple, lhe t·equire .. nt for c lus i.ny -J 

particular un!t, and coat aut •bat tboae would 1·easuuabl·. 

be. 

Q. Ollas. 

tv tile o...- opercttor ~•hould tJe fully capable of 
!' 

vt.at tbv aoat expensive tecbniqu4t in c:-lusim~ · · 

would be. ADd if th4S u\euer-operatoc had receivtJd ~ 

rejection fro• a ceviewing agency, it's c~lsu kno~ledq~ .• t-

llbout the beai11 for hitv ln9 been t·ejected ctnd can des i.·-111 

OI'PICIAL COURT REPORTBJt •:.A..T. 
, -~.· -.--.-.- r -, ·--·-·-' ·7~..,..., ..... _., 
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l..!S 

appropriately .Jnd cocrt::K't thu.ue •Jefir-·ll!n«.·i(:!'~ and •.:uot '-'"''" 

.\. B~ct:luse the r.equlttt1ortu ;.;per.iq. 111 •JtJt"H:r ibl114 Lhe .;r, :t. 

on the •os t expena i ve, in othet· •ocds, w.ot·ue c.:tt.:e IH..'~.!Cidi.· L ._. 

that's presented. 

Q. And wbea ~·ou say worse case -- I'• sorry to lutet·LuLJt. 

Were you flnisbed? 

.-\. Yes. 

Q. When you say wgra• case scenario, are you r~terrint to 

dif!erent tyve of closure? 

A. rtot ueceasarily. If I could --

15 Q. Ple~ae. 

l6 A. dddreaa itl 

17 If I could S4Se the t'equlaliott I could tJCoballt~· be 1 

16 

19 I ,, 
I 

little •ure explicit un thdt. 

Ma. SDUs May I ;:~pproacb thtt witneua, ~·ou1· 

~0 
il 
l Honor? 

~1 ,. COURT: Yea. 

a. l'a ref ... riaQ to -:10 ,;FR :;:65.1-tl(a) (l}. 

23 ta. DBAH: · I •a aoC' ry. Could I qet that nu•l>er 

25 Tire WITNESS: Yes, ;;ic. t :ta cefert lnq to !O<.Tl~ 

' il 

I 
I 
f 
I 
I 

,, 
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I Boyle · Direct i ..: 'l . 

1 l65.14l(a) (1). whJl~h ~t.lY3 •Thtt estl114te •ust ~4ual •.ho:! • 

-. 
'I 

.. 
3 

II 
:I 

coat of t lnal C' loour-e ~ t tbt! "'u1nt in Lhe (ac U it :r· '.a 

active life when th~ u:\.tent dnd •ttnner ,_,f lts 1.1perat inn 

"' 
~ I 

• ... ould 11uktt clo;;;uro the lllOBt expt-nsive." 

'3 HR. Df!o\N: Your Houur, juJi;t frJr- the t':!u .. Hd hfo!' 

6 l~ft of( the leRt phra~e c~n he ~ead tb~t. Could ~~u 

7 just hav~:~ hi• reau to lt ~·our Honor? 

8 THE r:oURT: Sure "ead the whole ttalng. 

•) ·nm WITNESS: Cuotlouinq. '"ils lndlt:dted b~ itl> 

10 t~losun~ plan (cit tbe C~65.lll(b))'" And then lt geta to 

11 

lJ MR • t::OER: 1 ou1· Honu,- , I preauae t be Court caa 

1) take judicial uotil''! of f~el'ttl 1·egulatlone. If it woulcJ 

l.J .H~:J lst the cout·t. 

15 THE t.:OIJiT: I h.n-e d L'OP!r". 

lG MR. E:DER: \"ouc Hono1·, Hr. Bolle is refert inq '. 

17 Pttderally cr.xJlf!ed. I d• uot sure if you ha...-e st.1te ·•t 

lS federal. 

19 THE COURT: No, this is state. 

20 ta. BDBa: Ohi.i}'. Tbia is a copy ul lht> 

. H nvala~ioa • 
"\'") ,_ COURT: All 1 i •Jht. 

~) BT MR. BOD: 

.:: ' (.J. F 1 ue • I'·l L.lkt! '"tutu uut· :tttenllou now to v•J:.I_ 

J'", 

' I 
I 

i)f1fo~I•." I.\L · '''P.'f REPOR~R -- (~ . ,\ • ·r . 
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Boyle - Liic-ect 

t: J • •lit 

-, v·~ ·. r 

ha.t;dJdouo \,<:t~.,;t.· l!hHJd'.JE!III""tat. lctnd uuit ::>uch <Jti .J L.twlii l 

3 ·! ·H u.. -1 L·e.:;ult •Jt Lhe t.:to:.>ura <tcti-.·itl_,l:i <.:uuductetl .tt_ 

to 

ll 

13 

1-l 

1') 

1'7 

l8 

l9 

.::1 

") 1 .... 
") ') .. _. 

:I 
I 

II 

il uu11e ca.sec t ·Inks. 

paitit:•Jlar ttubvaL ta of part 26!J that addrea:J& each type of 

1 those ha:la t'"dcus wa~ te •au.ttqe•eot units. 
,I 

I 

:I 

:I 

II 
il 
i· 

It dlso lnc ludes •::ilrry ing for •onilor ing equ i.viR~'-'111 

.. ,nd conductinq y.round wut~r Mou.itoring loolh'd.re thd.t '1; 

rwqu.ired {(K' ~t i)el' lou o t t i..e • 

exteDded. 

Q. When doea an ,,.,.n~r •'LJP.t ..ttoc ':3 obllgati•.)ll tu prq., L·l·· 

.\. 

'·.• 



-------
Boyle - Dire~..:t l Jl_ 

l or authorized ti t-..1 toe~ h,w n .. •:t: l\ ~d t.fa~ ·~·'?.1 t J f.!'-''"' t i .. , l r •n • 

the owner-op<eratl1 t .!w.l t:Prt !.f. i<.:dt i•Jn ft•.oll n~.n .. ·t ·{..·~~ 1r •.• 

·I is iudependeut LO;:IJi!:ltH"t:"IJ vrrJ(H!.il:ilOJHtl .. ~n·.J1B .. '":'L I 'h·· 

r:~rtlficctllonH EP.\ will notify ownet· opeL·':ltut thctl ttlt·J 

7 l't!f...IUirea":'nts for f iUCADL" id 1 d86U~·ana•e f I') I- post 1...: i •.•ti•H •.• • .. · 1l ~! 

~ud aalntenance dre no longer requ.it·et.l. 

') Q. Uk.Jy. Dot!a lh'it beyinulnq o1· tind dat.e !ul' hca\ iny 

10 C lndnc ia1 cu>uut·cance poa t o: lt.Hsure ln pl~ce de~ud upon the 

11 t~·pe of closure tbat'o beiav pt·of)oeed? 

ll A. Well, ~eoeral1~·. }''88, if it.'s t.be lliP• of ..:loaure tbdl 

13 ret~ulta in waste n'•ainin'l in place t!Mo post. closure r·ac~ 

14 

l~ 

16 Q •. \11 ri•Jht. wb~ does Er.\ L~quin~ o!Ch:ial ·jS~IJ1cttl'··~ I 

, I 

I 

17 f'or poat closure cttre? i I 

lS A. EP.\ requirea that becaus.:t of the t·ecogu.l t. ion t h.t t. t h ... 

19 wany haaardoua waa~te re•ain hHzard long aft ttl" Lhey' l t~ 

lO ult..t.a~ely cUapoaed o!, IJr subjected to closuce 
I I 
. I 

--. 
~l ... a&!-, and that lt's in lhe LJublic's intetest ru 

"'!. 

iaolate that pat·ticulcu huzanJoua waste fro• its 

25 to we.stbecioQ e(!ectH, .md ovet· a lonQ pttriod of tia~. 

!: 

OPI'lCI.\L C• ''.!~T REPORTEJt C . .-\.T. 
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Boyle - Dln~t.:t 

it's oe<:eaaary to aaintain thol:ie stL·u,~ttJreR, to Pl~-'~··t .•.-

tbe purpoaea of U1o1;~ & ti: :u: t un:s 1 ._, i :w 1 d t ~ t. h~ ''"j s t ~ [ • ·.Jut 

tiM eaviroWMnt, "lnd i{ thal "'as 40iu~ to t~quil·ll ~u11te 

fuuds. tbat there 1.-ould el:itumt iall j hl:l" e to l>e d 

~ ;j continuity of those funus tot· -:t ve1iod uf iJU~L ··lu~>~IH' t<:. 

o t:.u.ty tbt!a out iC the o"Wnec vp.,catot· rle(aulted. 11

·1·1 

7 u. l'u like to dlr~ct your attention to th~ li~bilit~ 

8 dspect of thea• fiaaocial celat!ona. 

Basically, what a.&:v tbe fiuancial liability 

to c.:uV4H dye l'equlr•aents of RCR.A regulation? 

11 A. The lidtblllty co\'tH·aQe requir•••nte .u~ eaa¥ntialll 

ll two-fold. First of all, the owner-operator of any 

13 haa.u-doua •nu1te treat .. nt stora9e or diiJpuaal facilitl· 

1-1 •uat eate~blisb and ••lata.1n a financial rea~ponaib.J.llt; [•H 

15 suddeu accidental oc:currencea, and !or the bodil~' injtu ~, 

16 or property da•ac;,e that· could reault to third peC"soua ftn~ 

17 the operation• of tbe facility in queat.ioD. And t her~ L 

16 s particular aaount dpecified. 

19 ADd thea the second cOIIPOQent. would be Cor o.,.u~~·::; 

lO ... opera:&oc• of pactlcular typea 11f heaardouu waste 

13 required to de110nstrat~ the lidbility <.~ov~t·a·Je iu 

~• to their bodily injury o1 prope1·ty daJ1a94a arlsin'J ft .w 

Of.P'FtCIAL <"O{.IR'f REPORTER -- C •. \ .1' · 
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Boyle - Direct 

r~tlity. 

Q. Now, ~·ou •eullNtetl Of.H!l·at iota of the C ac i lll ~- Lu 

•:onr.o>.l v! both :;uddcn ·.Jnd accidental oc•_·urr~m . .:~ .1m.l 

6 A. felL 

1 \l. What la ••uwt by the t~h,·ase operation of taci11ti· ;' 

8 A. What itt ••aot b~· that is just. ~Jenerally its ~·>.iut.~JJt""=' 

ant.l whaten!r •aoac,Jeaent practices were in..,·olved snd its 

10 uHe. Geuerall)', the fact that d "'articular ba<ictrdoua 

11 wcuite- eane~ge .. ut uolt wae in~olved in au- &u-c.l of 

ll treat .. nt. storage or disposal activity. 

13 Q. Does it relate to tbe cJate on wbiob the unit ls 

1-1 ! 
i 

clos'i:td? 

!I A. No. uot oectJsa»ari.L-.·. No. 

UJ-

• 

Io Q. But.-- okay. 3o then-- '•hat lathe i•portanc~ of 'h" 

17 llcebLl!ty covet·a.ge C'4tQulct! .. nt in tbe RCIA ,-equlcsltunl 

18 .\. Well, a a I aeut !onerJ before l t wa• ,.·heu th• cUJ~IlC) 

19 created the l"equice .. nt. It wae aD undet·atandln!l th~Le 

JO were ex.i8tiD9 trea.taent storaqe and dJ.apoaal plac~s ln ';, .. 

Jl OCMatJ:y aDd aot all o( u • ..,. were qoinQ to be n~dei:iiqueol 

~.l -t tM aev atatad11rds fo1· conatrucl.i_uu of such dev h·~·.; 

2 J and tbat in reco~.,Jn it ion of tbat [act the ~ub lie: O.l..lU Ld ••· · 

:.:! l tJl·otec:tion for any un.mt ie ipat~ oc:cu1·rences, flt'J\,Jd t i., (:-

~5 uccurrence:t, uuch .au bodily inju1·y, u1· prop~u·t~· •.lttett·:l~ '· 

!! -
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So 't 1•, - l' i L lldC t 1 ', ~ 

(}, [n Ie<IUli inq that l14bllll'i CO\.E!C(t(je be llaiut..tlu~l.l .. 1:. 

.\. 

1-~4u i.1 ~:•ent t lJ •ainld in •uall Je•onstrate this co" ~caqe 

So lha t th8 

<:>tf<:!ct •Jt closul'@ ...,-.ts tu essentially reduce lhe cL"~ r~,., 

.\Ill] I : 1 '· 

lUSUl..JIJC'V. 

tO UIIClOSed facilitito!~ ·..,tllt'll!!' _thlr3re Wdtl llO furttl~l 

cli•claaroe of ba~anious · ...... ate into the facility .;(l>.!L ' i: 

.\. 'l"~s • 
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·'· No. • 

·l·_•:..,'ll~ l~ 1JUlctti.t.tfla plll ln I_}Ut pLH.:t-: cat :..i(liAe !.J'•lllt Lrl I i1ttr· 

.J~IIlonsli"<Jllon vf .:uVtll.iltJte l<J \)Uqolny. 

~[~:H~nti..tll't· i..u July of 1982 ctnd pet·siat up •mtil rhe 

t:t:ntlfi<.:<.ath•n •.•f •.:losu.ns i& acknowledyed. So there i~ <.1U 

IJ. Oka~. In cuuclusion what ctre the ljloals, L>Li11.u-y 

goals, oC R~lL\ ctnd ita lapleaentinq reQulcttiou? 

.\. 'rbe pt·l•a,-~. yoals cu·e clearly for the prot"•;t ion of 

healtt.l .cttul ~"" ltuuaerat ln ConQceua e"tabllahinc, i.ls 

Llndiuya iu tJtiuyinC:~ tbe statut~. dcknowletJgf!(} thdl 

necesuacy to eastft1Jli6h lhi& nationwide st.cu1danl •Jf ~aua LIIIIIKI 

rvquire .. ota Cor the propec •anaqe .. at of thea~ ... a~t~. 

Q. Okay. Do the flnanci~tl responsibilities-- I'll 'jo[['. 

~ .. gael• tbat you oi&cuos~d? 

A. Yea, tbey do. 

Q. Iu what \ea;·? 

.\. Well, fictit of ::til. •akin«,~ sure that. the t·euout-c'"·~; 

.I 

.I 
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!I 
lfl 

!I 
19 

oloae the particuLtc o"a~1·at tu11~; •. \nd llt<Jt th\!t....: .a'-! f,·r~-L. 

facilll}. 

de\'ice prupel"li' so that, fot· f:'Xli8Pl~, the ~..:ost uf 41>:-Jut.i.wJ 

lldV not b~ ..&8 h i.qh lt& i l otht!rW ise wouhl be 1 f p~roons 

wer6 nol '-'a~·iw~ attention to the aa.intfitB!:mce of the 

fac lilt~ • 

chll judicial u1· ci~inlstrative process iuvulve the 

3dainistrat.luu o! penalties? 

A. Yes, I ~. 

Q • .\nd are 1·ou faa.illdc 'IIIith assess•ent of these 1:Lvd 

penalties in the waate treataenl, utoretge, and c.H:J~t>.:Hl: 

.\. Yea, I CUI. 

Q. Appcoxiaately how •duy penalty •attera .Jt r,..LJivu tL· · 

a..e 1JO'I bed a rol4:t iu, uot just d& ca witness tJut. '" , ... ,, 
• 

A.. korea of aatte,·s I lunf:! b~~n luvolved ln. 

Q. Okay. .\re ttte cHoo~t.>Sil~C1l of penalties, 0f .:: 1.<. il 

penaltlea, for \,lolr.at..i.uutJ u{ tht"!:i~ ['"i{,IUlat1un:j, j\JIJ hu,~· 
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in. the whole country. In f<tct, for perouns .,..hJ.ch E£'.l. •lt1•:• 

t.o bt.• hiqh pclorlty violalot·s otu· obliyat-lon i;:; t.o i•pou~ 

a penal t~ un \' loldtora in reapous" to uur d~l~<:t ivn 0:1! 1 II':' 

~.Lolation 

Q. Why ls it penalty l.H!i.o9 aaaesaed foe th• ,·ioltttiuu 

A. Well, lt'a laportant to EPA becauae 1t will, firat of 

all, hopefully, d¥ter that particular party froa violating 

tbe particular standard, or otber RCRA ataadarda ia tbe 

future. And it also aervea to deter otber perso .. ~ o~r 

ownera and o~rators, or qeaerators, or anyune subject on 

lbe ltCRA 'equirNteDtu fro• cont~pldtlng a particultu 

these RCilA require .. nta. 

It a lao serves to II!Saeatially ln Go•• ;.,ay bet l..wc'-' 

tbe play iaCJ field aucb tbat .1f pe1 aoaa dt·e gair•.inq 

eco11011io advaata9e by none-c~llaoce tbat that LJ~rt h:ul ll 

ci:Uf•••· ia dealt with "fHD ca.pared with peroooe \ohu 

~-•=lt .. &"e•ourcee ~:~nd energy to ln fact assure th4"_.i.( .. 
(~.. ea1111liuoe. 

Q. ID your ex.per ience at EP.\ ls there .tn i•pact upun t t.,. 

aQency aad the progr~•· its iapleaents i! ctn ()wfl~t· 

operator eotera into !:lfi csdlllniatrtttive ::t9reoe .. nl wilh I: .. 

OFFICIAL e:-•t'~T REPORTBJt c~. ~. ·r. 
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a9ency ud tht:"n 112113 to ·-·o~~tpl? · .• ith it;' 

expectatlura in 3ettliwJ th~ CHit! .. '::!r thut's l>I·ou(Jht iu tht.• 

t:>f:: t up. 

Q. 01J~~ the .. HJt'OCY woL·r-y <ibout the lapl:lr:t ttatJt lt has i.n 

tt.~ bcoad~1 ::;eu!:lt~l 

.\. Cl~acl)· it tJo~s, in that ~Ne do not W'ant th_, 

•ith C'-ll:iUi:tllj. we expect that they' r:e sec lous en f1.H c~u•• ort t 

tt>Hvlutluns, ttnd we ~..<lJect. full co•pllance ~lth t.he lo,:!•a:, 

of thtt i:H:!tll~tmt that ttr:e entered into by EP.\ <iHd 

taa:Jpondent. 

U.. penalty? 

MR. DEAN: You1· Honor, I ·.t• qo.iny lo obj~ct.. 

A9ency doesn't <ltil:i~~-;.-.. ' '-H!It:illy • 
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dater•ination. ln ,,•la1raL.it.t·lli...,.~ ldW •hat Hr. fi•·\11 t-·; ..•• 

to the case d-:o!..ict·itv::, it':;:! f:Ht•:tiun of 

:1R. frEAN: 

I:;:... •-· ;~ lo llt.,.Ul • .-\Jtd 1'1111 fii.Jt ::iUl .. ! ;.h,JI tht·." lr;!]~>. llh t-:" tlf l:t-•:,· 

law. 

HR. LWER: I·,. not tt~k.i.ng _.httt L~~;ue ia iJI'-'"' c 111r 

to 11 judy~. }uUr: lionor, I'• askin•J in the last 4Utnttiuu 

· ... h11t lt:u:>uC6s .an~ i•pottant to the ::~qency beccu.uu: I think 

the t.:ourt 8dY ..... ant to kno'l.t, cUI far 88 th~ dCj~DC:J, befo1:e 

the Court seeka ~ penalty, what the ~:tgency Ci.nds iJII)Or\~nt 

THE c:OliRT: He •ay answer the r.pjest lou •. 

A. .\J8ll0fJ t.<.• i dCtur t» that wti! '-'Olt ld con a id~l' .. UIJ ld u~ It, .. 

.muhl ia,clude, fo1· ~xc1aple, both hac• to lht!! en\'U'I..'rtHtf:'lll 

dUd tv hWicth h4!c1lth ln lh41 SU1'l"OUUUln<J8 I.Jf the ~ lUL.tL•L' 

vld~e ot buain~as. 

tM v iolat.l.oe•. t. h.a du1 tt t l on, t hv oer iousn•• a o t t ht-

.tGlati011. tile would fJl'-'4! <:mulid•t·atlun lo Y'.wd fcdth 

effort• to co.ply. w._, ·• l >iO consider was therfJ em ~c·.m(_.," L 

l>tmEt!it attributed to uou·co•pllctnce. 'rh~se &rt! :ill tt1 ... 

! actor a ttaat """ •ou ld •J i" ts cone idercst. ion lo . 

vFFICIAL ,·,_,, 'I<'T r EPnR'rER e ..• \. T. 
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BOYLE - CROSS l 4 l -

1 CROSS-EXAMINATION • 3 8% MI. DJAI: 

3 Q. Good afternoon, Mr. Boyle. 

~ ~. Good afternoon. 

5 Q. We haven't bad tbe pleasure of •eetinq yet. My na•e 

6 is John Dean, and I represent Ekco in this •atter. 

7 I'd like to start by just talking about so•e of th~ 

8 fdctora that EPA considers lapoctant in assesslnQ 

9 penalties that you were discussing witb counsel at the 

10 very end of your exaaination. 

11 Is the clarity or lack of clarity of the particalar 

12 regulations involved soaethinQ that !PA considers 

13 iaportant in assessing the penalty? 

L4 A. We don't have any particular part in our policy that 

15 addresses that feature. 

16 Q. Well, if it -- if the application of a specific 

17 regulation to a specific circuaatance is unclear, does 

18 EPA consider that to be soaethinq that should •itigate 

19 the a•••••••nt of a penalty at all? 

20 A. I baYea•t had any experience doing that •yself . 

.ll ' Well r would you --

2l A. I• tbe c•••• I've got. 

ll Q. You testified on direct though in general about ~hsL 

J4 EPA considers l•portant in setting penalty. And asiJ~ 

~5 froa what's happen~ng in dDY of your casea, are you 

OFFICIAL COURT REPORT!I8 -- C.A.T. 
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BOYL2 - CROSS l-U 

aware whether EPA considers that to be iapoctant uc r1ot? 

.\. I don't have any awareness, other than 11y D<2rticrd.11 

application of that particular question in the nther 
jl 

I 

I, 

Q. And you haven't bad any such experience, ~s I 

understand it; is that riQbt? 

,\. RiQht. 

Q. Does EPA consider it i•portant in assessing 

penalties ~bather or not a violator of the regulation 

received acted io accordance with advice received fro• 

state officials who were a~iniatering tbe RCRA Pro9ra• 

in that state on behalf of BPA? 

A. It •ay it •ay be considered. 

lj Q. Okay. 

Does it -- doea EPA in tact conalder that an 

!I 
I 

!I 
II 

3ppropriate factor ln •itioation of a penalty? 

A. In certain reapecta, it would. 

Q. And wbat respects are thoae? 

A. ~or exa•ple, where there waa written co••unicatiun 

ooavey1D9 t._t position aa oppo••d to non-written 

·~a ... rt-•• 

~ .. 11, if a state official orally advised •• that 

what I waa doino waa proper, that shouldn't be 

considered in eitiqation of any penalty !or doinq th~t 

very thino that the State official told .. to do? 

OPPICIAL COURT REPORTERS -- C.A.T. 
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1 A. Well, I -- it aay. 

j .. I'• juat speaking froa •Y Caailiarity with our 

3 policy, which directs us to exaaine the written ~vidence 
I 
I 

-l '1 
'J f that advice that was rendered. 

5 Q. Is it EPA's policy that if oral advice is yiv~n, 

6 that should not be considered in •itigation of any 

7 penalty? 

8 MR. GRADY: Queation'a been asked and answered, 

9 your Honor. 

10 THE COURT: Objection sustained. 

11 Q. Turning to liability coveraQe for a •o•ent, auppose 

ll a particular violator of the liability coverage 

13 regulations had an enforceable inde•aity agree•ent froa 

14 another co•pany, and a solvent co•pany, a co•pany able 

15 to fund liability coverage ln the a•ounts specified i.u 

16 the regulation, suppose that violator had such an 

17 agreeaent and the agree•ent waa tbat the solvent co•pany 

18 •ith all the •oney would pay third-party claiaa of the 

19 type deacribed in the liability coverage regulations, 

lO would tb•t. be a factor laportant to BPA in aasessing .t::~ 

~l P...lty for that violation of liability coverage? 

l2 A. It ••Y -- it •av be a factor ln assessing the 

13 penalty. 

24 Q. And it would be a mitiqating !actor, ~ouldn't it. 

15 A. Perhap• to the extent it reflected a good faith 

OFFICIAL COVRT REPORTERS C.A.T. 
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I 
r 
i 

effort to co•ply with the actual requit·eaents. It "'viJl'J ~ 

ba a •itigatin~ fact0r . 

Q. Well, when you say a good faith effort to comply 

with the requirements, suppose so•ebody had this 

d~reeaent but hadn't subaitted it to EPA, and becaus~ 

they hadn't subaitted it to EPA, they were found in 

violation. 

In that circuastance, would the existence of the 

aQreeaent be a aitigatino factor at all? 

A. Well, I think lt would first of all depend on when 

that event took place. 

For exaaple, ~hat you're describing sounds that 

like perhapa it could be an exa•ple of a particular type 

of mechanisa used to de•onstrate financial 

responsibility. Notice of corporate guarantee, 

depending on the particular responsibility requir~m~nt 

~• were talking about, notice a corporate guarante~ ~d~ 

nut neceaaarlly avail~ble 4& a aechanisa to de•ontitrdte 

coapliauce with the requireaent. 

Bo i• tlaat regard, it would not neceaaar i ly bf:! .j 11 

~eaaioD of good faith in atteaptin9 to co•ply. 

Q. Oka,.. 
I 
I 
;l I'• not ao auch interested in the issue of good 

i\ 

II 

faith unless •aybe ~ou~ ~nswer is a little about ~h~ 1 

we're talkinq about here is yood faith. Let me ask ~· 

OFFICIAL COURT kEPORTERS -- C.A.T. 
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1 

., .. 
3 

5 

6 

7 

tbia way. 

'I 
'I that cttJree•ent would give third pat·tles the 

\ protection aa co•plying with the regulations, ~ouldn't 
it? 

MR. EDER: I'd object, your Honor. It calls fur 

8 a legal conclusion. 

9 

10 

11 

ll 

THE COURT: Sustained. 

HR. DEAN: Your Honor, •ay I be heard? 

THE COURT: Yeah. 

HR. DEAN: He spent the better part of aa boac 

13 Qivinq nothinQ but legal concluaioDa on the aeaninq of 

14 the RCRA regulations and the purpose of the RCRA 

15 regul~tlons. Essentially, that's been his whole 

16 testiaony. 

17 THB COURT: Well, I don't think those are legal 

18 concluaiona. I tbink those were explanations of the 

19 rules and regulations and hls function. I think you't~ 

20 iD •• ar .. aow that is not related to the rules ~nd 

21 ~latlona at all, and you're asking hia whether 

2J .a.ebody baa protection. 

:43 HI. D~AH: Well, such an aQreeaent would fulftll 

24 the purpose of the liability coverage requlations tha~ 

25 

I 
you identified in your direct testi•ony, wouldn't itl 

II 

I 
OFFICIAL COURT REPORTE&S -- C.A.T. 
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1 THB COURT: You're talk inq about an ayr·ee11en t 

2 :i that hadn't been subaltted to the EPA? 
I 

3 HR. DEAN: That's ~orrect. 

THE COURT: What good ~ould it do a thLLd ~drLyi 

6 

7 

8 

9 

·1o 

11 

ll 

13 

14 

15 

16 

17 

:i They ~ou ldn' t know anything about it. 
;I 
:\ 

!I 
I 

it. 

MR. DEAN: Well, they •ight very ~ell know dbout 

Just because it hasn't been aubaitted to the EPA 

: doesn't necessarily •eaa 

:i THE COURT: Well, the purpose of it being 
:I 

I 

sub•itted tu the EPA is so the public and tblrd parties 

~ill know about it. 

Does the public know whether the EPA receives 

corporate guarantees? Doea BPA publish thea? 

No. 

If the EPA -- one of the •ethods of satiafyiny the 

'i A. 

tl 
0 · 

l liability coverage requireaent is with a coapany's 

balance sheet; isn't that right? 

18 A. It is, if you •ean by balance sheet the financldl 

19 .i test --

10 Q. Tbat'• ri9bt. 

21 a. ·- •peeified in the regulations. 

JJ f¥• B8aentially, I can prove to EPA that I -- if 1'111 j 

lJ :1 co•pany, I've Qot enough aoney to aeet the liability 
; 

24 coverage7 isn't that correct? 

l~ A. Essentially, yes, dependinQ on the other ~articul1: 

OF~ICIAL COURT REPORTERS -- C.A.T. 
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ratio• set forth in your de•onstration. 

Mt. SDI!l: For clari!ication, youl· Honor, can 

couaael clarify if he's referring to the owner/operator 

approving of ita financial status, because this follows 

fro• a hypothetical. 

THB COURT: I asau•• that's wh•t he was d&k.itly. 

MR. DBAMr Yes. That's what I was asking. 

Ha. EDBl: Fine. Thank you. 

Q. And if I were third party, who bad a claia aqainst 

the owner or operator, there's no public source tbat I 

could look to to find out whether the co•pany had 

satisfied the liability coveraqe te•t iD tbat ••aa•~ 

could I? 

A. That's correct. 

o. I couldn't find out, there would be no public source 

I could look to to !!ad out whether tbe owner/operator 

had satisfied the liability coverage requir•••nt in any 

•anaerJ isn't that correct? 

A. That's correct. 

Q. Do ~- •till have the ICIA regulations up there ln 

a. Y••• I clo. 

Q. And t ••Y have •isunderatood your teHti•ony, dnu I 

just want to Qet so•e clarification. 

Did I underatand ~·ou to say that if a closure pl-\1• 

OFFICIAL COURT R2PORTBR8 C.A.T. 
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ia dlaapproved, that dn akner or op~rHtoc under ~he 

re9ulations then bas 30 days to sub•it d n~w ~lusur~ 

plan? 

\. Yeo. 

Q. And where is that in the regulation~? 

A. I believe it's -- lhe location of lhat citdtiou 

W'OU!d be ~0 CFR-265.112 {0) (4}. 

If the regional ad•inistrator, I'a quoting froa 

that, if the regional adll.inistrator doea not approve the 

plan, he shall supply the owner/operator with a detailed 

state•ent of ~easons for the refusal, and the 

owner/operator aust •odify tbe plan or sub•it a aew plan 

for approval within 30 days after receiving such written 

state11ent. 

Q. 1Jkay. 

~nd E~co Housewares, Incorporated, sub•itted a 

closure plan to BPA in April -- excuse ae, August of 

1988; isn't tbat correct? 

A. I don't know the exact date or the date that th~y 

a-tlblt.itted tut. I believe it was to tbe Ohio EPA, if 

~at's wbat you aean by EPA. 

Q. Well, I ••ant U.S. EPA7 

A. U.S. BPA, 1 don't kno~. 

Q. Do you know, has the u.s. EPA eve~ undertaken o~ 

taJten an enforceaent action aQainst Ekco Housewares f,)[ 

OPPICIAL COURT REPORTERS -- C.A.T. 
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1 failure to sub•it revisions tu the closure plan within e 
J 30 days 4fter ditidpproval? 

I 

) 
:I 

.\. I do not know that whether we have or uot. 

:I 
;J. You <.lon't know one way or the other? 

5 ·'. No, I don't know one -.;ay or the other if we hav~. 

6 o. Also while we're still on the ce9ulations, uefoce .... ~ 

7 finish the• up, tbe -- you testified under direct 

8 exa•ination that --well, I'll try to restate the 

10 Can you look at ~6--lO C.P.P'. l65.l-il(A) (1} 1 

11 A. Yes. 

12 Q. And that reQulatlon provides, does it not, that the 

13 eatiaate •uat equal the coat of closure at the point 

14 where closure would be •ost expensive as indicated by 

15 

16 

17 

II 
I the cloaure plan, rlqht? 

i\ .\. 

II Q. 
I 

Yes. 

And closure pl4n is a defined tera ln these 

18 regulation•, isn't it? 

19 A. Yea. 

~0 g. ~definition ia found in Section l65.141: isn't 

21 ~~ ri~tt 

2J •• Y••· 
~3 Q. And closure plan aedns not just any closure pldn. t 

2·1 but a closure plan ~revared in accordance witb l~w: 

25 isn't that correct? 

I! 
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A. Yea. 

Q. You slao early ln your direct exaaindtlon testi!i~J 

that -- 111entioned Subtitle c. And I just \olant a 

.: Lir if teat ion. 

·rhe fin~ncial responsibility reQulations that ~e've 

been talking about, they were i•posed pursuant to Sub 

Tille C of RCRA: ts that correct? 

A. Yes. 

Q. You albo spoke with Mr. Eder about the definition of 

hazardous waste aana9eaent unit. Do you recall Lhat 

test!aony? 

A. Yes. 

Q. The tera aanaQe•ent itself ia also a defined tar• in 

R C RA ; 1 s t h a t r i <J b t 1 

A. I'd have to check lt. 

0. Okay. 

It's in the Qeneral -- the Part J60 definitions, I 

believe. It's l60.10? 

A. Yea, I aee that. 

Q. Aacl tAla• defln'ition ls aana9e•ent is the syste•at L. 

aeatrol of tbe collection source, separation, storaqe. 

traa•~tatioo, processing, treat•ent, recovery and 

disposal of hazardous o,.;astes; ls that accur ::~ te 7 

A. Yes. 

Q. And in order to be RanaqinQ, I have to be doing s•J111-· 

OPPICIAL COURT REPORTERS -- C.A.T. 



BOYLE - CROSS l '5 .i.-

1 ayate•atic control ~ith respect to haaai·rlous waste; ; ..• 
~~· ~ 

4 tbat right? 

3 il A. Yea. 

~ !I •j. .-\nd again, just so I'll clear on the definition of 

5 facility, a facility is an area where hazardous ~ast~ i~ 

6 treated, stored, or disposed o!; is that right? 

7 A. Well, facility ia also a defined ter• in that saMe 

8 section. 

9 Q. Right. 

10 A. And 

11 Q. I'• sorry. Had you finished your answer? 

ll A. And it doesn't really use tbe ter• area, but it 

13 describes -- I can quote if you"d like •e to fro• the 

14 definition. 

15 Q. Well, let ae -- ['ather than juat readin9 definiti<Jns 

16 into the record, let •• ask you this question and s~e it 

17 we can aQree on this. 

18 If I"ve got a factory on a nu•ber of acres of land, 

19 and over in one corner or that tactory, I've got a 

lO aarfaoe 1-.o-nd•ent where I'• diapoainQ of hazardous 

21 ~~·•· ia that instance, the surface i•pound•ent is j 

ll faellity, rlQbt? 

23 A. It'a -- in ay thinking, it's a unit, which is d 

l4 little different than the facility. 

J5 Q. Well, I thought at one point you told Mr. !der th~· 
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the ter. uait often can be. synony•ous with facillty. 

MR. EDBI: Your Hono.r:·, it's ay re..:ullection I 

asked wbetber the two are aynony•oua. I don't believe 

it's fair to •iacharacterize the test!•ony to say thdt 

they are aynony•oua. 

Q. Let •• ask it this way. 

The other part of ay factory, if I got •Y surfdc~ 

i•pound•ent in one corner of tbe propttrty, I got IDY 

l'5J 

factory building in another corner of the property, the 

factory building is not a facility, riobt, unleaa I 

happen to be treating, storing, or disposing of 

hazardous waste in there; isn't that correct? 

A. I believe so. 

I believe that's tbe case. The definition describes 

the all contiQuous land and structures, et cetera, used 

for treatiDQ, storing, disposing of hazardous waste. 

Q. And if I'a not usino that factory building, that 

structure for treataent atoraqe or disposal of hazardous 

waata, tbea it'a not a facility, ri9bt? 

A. Ia tba• aenae, yea. 

.:~ .. 'l'lae agucy does use tbougb the entire property in 

-.pl~i .. ~e ter• for purposes, for exaaple, of 

corrective action. 

Q. Well, it doesn't use it tor a tera Cor applying 

financial responsibility regulations: is tbat riQht? 

OFFICIAL COURT RBPORTBtS -- C.A.T. 
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HR. !DEl: Your Honor, U6e what? 

Q. Use the tee• f.acillty. 

'i Doesn't use the ter• facility to enco•patis my 

4 fdctory building ~hen it's talkinQ dbout the financial 

5 responsibility regulations: isn't that accurate? 

6 A. I believe that's an accurate stdte•ent. It the 

7 if the require•enta, for exaaple, for non-sudden 

8 accidental occurrence is for liability insurance for 

9 this particular type of unit, and the for suddeu -- I 

10 believe it refers to the owner/operator of hazardoua 

l~J 

11 waste treat•eut storage facility, it doesn't neee•aarily 

12 equate to a factory. 

13 Q. Okay. 

1-1 And I think one aore definition question, and l.tteu 

15 ~e'll get ~way fro• the RCRA, I hope. 

16 Storage and disposal are •utually exclusive tec•s 

17 under the regulations, are they not? If I've got a hunk 

18 of bazardoua waste, I cannot aiaultaneoualy be storiuy 

19 it and diapoaing it: la that right? 

20 A. •ot Deaeaaarily. 

Jl ,_. Well, caa we look at the definition of storage in 

2l 2H.l0? 

J3 Storage is the holding of hazardous waste !or d 

J4 te•porary period, at the end of which the hazardous 

25 waste 1a treated, disposed of, or stored elsewhere; 1· 
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tbet accurate? 

I 

:.( A. Yes, that ia the definition uf atora(Je 1n the 
i 
I regulations. 

1'54 

Q. So if I disposed of hazardous ~astes at a particul~r 

location, I can't be siaultaneously storing that 

hazardous ..-atJte unless and until I decide I want that 

hazardous ~ast~ to go soaeplace elsei isn't that 

accurate? 

I 
I 

• I 
~ 

I 
I 

~ 

~ 
r 

' • • • I 
r 

A. I believe that' a accurate, but it doesn't -- 1 tlun'l t 

consider it to be •utually exclusive. 

ror example, if you did reaove it and aove it 

so•ewhere ~lse, that indicates that storage took place 

essentially si•ultaneously with the disposal. 

o. Well, suppose I'• operatin9 a disposal facility, d I 

I 

I surface iapoundaent, and I a• discharging hazarduu~ 
~ waste into that surface i•pound•ent, and it is my 

I 
:I 

il 
'I 
!t 

'· 
I 

intention that every aolecule of hazardous ~~ste that r 

have discharqed into that surface i•pound•ent is not r_(, 

be re•oved fro• that surface i•poundaent, is going t·~~ 

at•!' tbere. If that's what's happening, I'• disp0Si1t•1 

~ tbat baaardous waste, right? 

... rea. 

Q. And I'• not sto~ing that hazardous waste, right7 

.~. Yes. 

I -- oC cou~se, if I want to be coaplying Now, Q. ' . .. ' 
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tbe la~ and I'a doing that today, I have to hHve d 

11 perait for that, eight, for discharginq my hazardous 

I ,, 
;. 

I 

I 
I 
I 

!I 
I 

! 

I 

waate iuto the surface iapound•ent? 

.\ . In IGO s t cases . 

What cases woul~ I not have done? 

A. Well, for exaaple, interia status ~ould dlluw you tu 

Jo HO without a perait. 

o. Fair enough, per•anent or lnteri• status. 

Aud I ~ould have to have an approved closure plan in 

order to ue doinQ that, right, in order to be 

discharging the aaterial into ay surface iapoundaent? 

A. Well, if you were in poaaeaaion of a perait, yo~ 

closure plan would bave been approved in tbe course of 

issuing the perait. I'a not certain though that for ...tll 

lnterl• st~tua operations, tbat the closure plan is 

actually approv~d in advance. 

I I Q, Okay. 
;J 
,I 

:j 
:I 

il 

Well, let's take the case of when I've appli~d fo~ 

Let's talk about ~ 

perait faaility. Did I understand you to say that 

~o~• 1 ca.ld get that perait, I have to have the 

~ove4 cloaure plan? 

A. Tbat'a correct. 

Q. And I'd have to have financial assurance for that 

approved cloaure plan? 
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1 A. Correct. 

II Q. 

':! 

If I aub•itted a closttt"e Plein to ~PA or to the tit -iLP. 

) 

5 

~ I 
:I 

I 
I 

:' 

adainiatertno RCRA on behalf of EPA, and either one of 

those agencies disapproved •Y closure plan, I couldn't 

6 A. Well, it's -- the issuance of a perait in effect 

7 constitutes approval of the plan. If the plan ~as 

8 defective, and it's a defective part of your 

9 application, then I would aaau•• that in •ost caaea, the 

10 peralt would not be issued. 

11 0· In all caaea, tbe per•it would not be issued? 

ll A. Yeab, the application would bave to be a co•plete 

13 and sufficient application, whicb would have to have a 

14 closure plan capable of beino approved. 

15 Q. Cuppose I'a sitting there with ay perait and with •) 

16 approved closure plan, and ay approved closure plan 

17 calls for the waste not to 90 anywhere, to close it in 

18 place. 

19 Then one day, I decide t want to chanoe •Y closure 

20 plaa, aad I vaat to chanqe •Y cloaure plan such that 

~1 ..... ~ f.eility closes, I want that ~••te to yo 

JJ ao•eplaoe elae, or I want to pick it up and •ove it tu 

l3 anotber di•ooaal facility. 

24 When I •ake tbat decision, I have to sub•it a 

15 reviaed closure plan incorporated in that, don't I? 

OFPICIAL COU~T REPORTEaS -- C.A.T. 
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A. Generally yea, a aodification to your perait. 

lJ. And wlaen tbat -- and i! tbat per•it, if ·that 

J ,I •odificatioa to •Y closure plan ia approved, I've not 
I 

beco•• a storage facility: isn't that riqht? :i 
5 A. Yes. 

6 Q. So the point at which I cbanQe !roa a dispoHal 

7 facility to a atora9e facility la whether •Y closure 

8 plan is approved, wbetber •Y new cloeure plan is 

9 approved by EPAI ia that rigbt? 

10 A. It ia, with a continQeocy tbat I need to explain. 

11 Q. Certainly. 

12 A. That if your cloaure technique now conaista of • 

157· 

13 proposal to reaove all tbe baaardoua waatea, there ~ould 

14 be a require•ent to sub•it an ancillary continqent 

15 closure plan, wbicb describe& eaaentially bow you would 

16 deal with it ae a diapoeal facility ahowld your efforts 

17 at coaplete re•oval turn out to be uuaucceaatul. 

18 So .it'• not oeceasarily an inatantaoeoua shift fL·,_,,. 

19 beioq a diapoaal facility to beinQ excluaively a storaye 

lO faaillty. ID aaoy respecta, it depends upon the 

~1 .. aeatioa of the -- of an ulti••tely approved closure 

l3 Q. Vbea •Y closure plan is approved, bowever, the 

~4 closure plan for taking tbe wastes and brin9ing it 

l5 so•eplace else, is that the •o•ent at wbicb I aa no~ 

I, 
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1 a~oriD9 baaardous waste ln that surface iapoundaent( 
..., .. A. At leaat that aoaent . I ~ean thece was dlQo ~ 

3 storaQe Pr•ceding that point lu ti•e as well. 

4 Q. How far back in time was I storing the waste? 

5 11 A. Whenever it was initially placed there would have 

6 started it. 

7 Q. Well, when I initially place it there, ay intention 

8 was not to .ave 1t; isn't that correct? 

9 A. If that's what your assu•ption was. 

10 Q. That's the hypothetical we talked about, and I 

11 thought you told ae a aoaeot ago tbat when I had that 

ll intention, I had a disposal facility there. -• 
13 HR. EDERz Objectiuo, your Honor. 

.__ 14 THE COURT: Well, I'd like to know how this has a 

15 bearing on the case. 

16 HR. DEAN: It has a bearing on the case, your 

17 Honor, witb respect to the liability issue that reaalna 

18 open, which is were we storino haaardoua waste. 

19 In our view, tbe issue is were we atorinq hazardous 

20 wa•t• aftu tbe lnteria statua deadline, and I'• siMply 

~1 ~ia9 t• iaolate at what polnt, if we were storin~ dt 
\;. ' 

~l ~1. wb .. ~t atorage took place. 

Mt. !D!R: We, froa our respective, don't 

~4 perceive any legal isaue that turns on date of inter1~ 

25 status and the date or Jiacharqe, plua we can't dqree 

OF~ICIAL COURT REPORT!RS -- C.A.T. 
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tba~ this questioning is pertaining to the leqal aatteJit 
) 

left. 

MI. DEAN: This id precisely the issue, one of 

the lssues left open. 

THE COURT: Well, I know that. And so f~r ~e 

haven't gotten to the issue of da•ages at all. 

Objection's overruled. 

Q. Do you recall tbe question? 

~. ~o. Would you repeat it, pl•ase. 

a. Y.es. 

The queation ie, I thou9ht what you had told •• 

earlier is when I'• putting tbe waste ia ay surface 

iapoundaent, and ay intention ia that it will stay ther~ 

forever, r•a operating a disposal facility at that 

point? 

A. That would be GO appropriate conclusion, riqht. I 

agree. 

Q. All right. 

And do I retro -- if I then change ay aind five 

J'••r• lat.twr. do I retroactively becoae a storage unit: 

.a· I a storage unit throughout those five years? .. , . .. . 

i. I voald conclude eo because it's -- what aakes it 1 

storave facility is that after this teaporary period vl 

ti•e, however long that was, how•ver tar back it 

extended, the weete in queetioa is reaoved and treate•j 
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aDd stored or disposed of elsewhere. So that rendered 

all the previous holding period, a sto~ags period in 

essence. 

Q. Suppose I dispose of so•e wastes that the law now 

regards aa hazardous waste, and suppose I dispose of it 

in a surface iapoundaeo~ in 1975. 

RCIA does not require -- and let's say again that 

the waste is there, and it's 1993. Fro• 1975 through 

1993, •Y intent haa been that that waste •tay there and 

never aove. In that circu.atance, doea ICRA require 

thea to have liability aaauraoce tor liability 

financial assurance for liability coveraqe? 

MR. EDSR: Objectioa, your Honor~ relevance. 

THE COURT: All rigbt. Objection sustained. 

You've gone far eoouqb. 

1 Q. Let's talk about the loss of interia atatua 

deadline. Tbat's Move•ber 8, 1985J is tbat correct? 

A. Yea. 

Q. ADd ba•a't SPA taken tbe position that if aoaeone 

•~o~ tre.&18g, atoria9, or diapoaiDQ ot bazardous waste 

~~ ....... r 8, 1985, it doeaa•t have to co•ply with 
1 

-'e· liabtli~y coveraqe require .. nta? 

A. Ro, not to ay knowledQe. 

Q. I have a docu•ent that'& been aarked as Defend~nt's 

Exhibit MM, wbicb I will de•cribe for tbe record as a 

OFPICIAL COURT iBPO&TB2S -- C.A.T. 
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1 .... ran~ filed by the United States in the United 

l State• Diatrict Court for tbe Western District of 

3 Nicbigaa, in a caae captioned United States pf Aaerica 

4 ,I veraua Allegan Httal ripiabing Cowcany, and I • d like you 

5 to look at Page 9 of that docu.ent. 

6 And I'• qoing to focua on tbe second to the last 

7 sentence in the first para9rapb on Pa9e 9, but you ••Y 

8 waat to read around it jaat to get tbe context. 

9 A. I have read that. 

10 Q. Okay. 

11 ID tbat caae, tbe Uaited ltatea took tbe poaitioa 

ll of, aad I quote, •Therefore, Coavreaa clearly iatea~d 

13 tbat baaardoua wa•t• geoeratora eitber obtaia the 

1~ required liability iaaurance or ceaae treating, 

15 diapoaing, or storinG baaardous waate oa Novewber 8, 

16 1985.- Aa I correct? 

17 A. Yea. 

18 Ma. D&ARz Tour Hoaor, I •ovt tbe a~isaion of 

19 Exhibit NN. 

lO 

I 
I, 

MR. 8DB&z Your Honor, I waa prepared to object 
. 

~.._ l~·of queationing because I waat to after 

~a~aatoa of tbe docuaent itaelf, we briefed this in 

oppoaitioa to the Defendant's Motion !or su .. •rv 

Judqaeat to the Court. 

They presented their argu•ents, we presented our 
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arvu-ea~a relating to this, and I frankly don't see the 

r•1evaace. of this ln this witness' testiaony, nor the 

ability of this witness to utilize this docuaent without 

having reviewed the background of that case, and I'• 

9oing to object to the ad•isaibility of the exhibit into 

evidence on the ground of relevance. 

MR. DEAN: As far as relevance goes, your Honor, 

on direct exaaination, he was asked lots of questions 

about the effect of the loaa of interia status deadline, 

and he testified that it had ao effect wbataoever on the 

require•ent. 

Here's the United States saying precisely t~ 

opposite. I tbiak it's clearly relevaat. 

MR. EDBR: That's the reason I object to this in 

the ter•• of the context of the atateaeat aade and the 

witness' opportunity to review only this paragraph. And 

I believe it's really a leqal aatter now that we're 

talking about the briefing of a different case, and I 

frankly doa't see the relevance. 

~~~&.A·.pw.blic record docuaeot. I don't frankly .r. --~U.. use of the docuaeat into the record at 

aria~.·,-~ 

TR8 COURT: Well. I --

Mt. DBAM: Your Honor, this is soaetbing that ~d~ 

attached to our suaaary judgaeot brief filed this 

OFFICIAL COURT REPORTERS -- C.A.T. 
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1 

J 
i 

su..er. Tbey've had it for how ever •any aonths, dnJ 1. 
tbere•a aoaetbino about the context here that they ~iah 

3 I to point out to Hr. Boyle, they can certainly do that on 

"' I 

5 
II THE COURT: Are we rearguing the su••ary judg•ent 

6 I here? 

7 ~R. D!ANz We're not, your Honor, because this is 

8 th~ -- this is the •atter that was left open. And ~hat 

') your Honor said was you looked at it and you said what 

10 the Govern•ent's position w~s, and if I --

11 THE COURT: Well, what I waH originally bopi119 

ll 
~ 

was we wouldn't bother with those legal issues, and ~e'd 

lJ go on to the issue of da•aQea. And so far we spent all 

I.-- 1-1 our tl•e on the legal issues and none oo da•agea. 

15 MR. DEAN: Again, as your Honor will recall at 

16 the outset of the caae, that's what we tried to do. w~ 

17 tried to •ate this just a penalty case, and the 

18 Govern•ent said no. 

19 And tbia ia the last queatioa on this issue, dnd r·~ 

20 jua~ tryi .. to protect •Y record, your Honor. 

:ll TBa·COUIT: All right. 
... 

2l tta. DaABs Actually, I guess tbere's no question 

lJ pending. I just •ove the adaission. 

J4 THE COURT: All right. 

:l5 roc what it's worth, we'll ad•it it. 

OFFICIAL COURT REPORTERS -- C.A.T. 



' 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

ll 

13 

14 

15 

16 

17 

18 

19 

lO 

ll 

ll 

l3 

24 

25 

-

IOTLB - aDiaiiC'I' 164 

M&. DEARs I have no further questions, your 

Hoaor. 

REDIRECT EXAMINATION 

BY r1R. !DBB: 

Q. Hr. Boyle, in response to questioning reqarding 

state of!iciala, do you recall your teatiaony aa to 

whether EPA aay faotor that into account in its use uf ct 

penalty? 

A. Yea, I do. 

o. Were you referrinv to tbe advice received froa a 

state environaental official, one wbo works for an 

environaental aQeocy tbat the State is responsible for 

the regulations on wbicb tbe advice is given? 

A. Yes, I was aaauaing tbat tbat waa tbe person 

intended in that question. 

Q. All right. 

On the line of queatioainQ pertaining to the 

tactorin9 in penalty aaaeaa ... t for coapliance with 

liability coveraQe, the point waa aade, I believe your 

teatao&J' ia•olved whether or not BPA publiabea the torm 
·-· '!'· 

~~w:::::l~::t:overaQa aecbaniaa is provided. 

.... 
A.. Well. I &-eoali does the ageacy pub~iab the ntceipt 

of the deaoaatrations of financial coveraQe, and I th1nk 

I aald no, we don•t. 
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Q. Does tbe agency aake available upon requeat, the ~· 

liability ~overage docuaenta upon which it's baainq lta 

reQulatioa of tbe owner/operator? 
! 

,1 .\. Yea. 
I 

Q. Can you turn once -- thia ia ay laat queation 

once again to tbe defiaition of atorage in the 

regulation? 

A. Yes. 

Q. The line of queationinQ, and I believe the 

•iacbaracteriaatioa of your teati•oay waa whether a 

party'a intent baa anytbinv to do witb a party ator~9 

veraua diapoaal, aad I aaked yoa, aa you r•ad tbat ; 

definition, do yoa ... aa7 refereace to or inference to 

be drawn to iaterpret it to 90 to inteat of tbe party? 

A. No. 

MR. BDB11 lo furtber queatioas, your Honor. 

THIS COU.'r t All r i Qb1; • 

Ka. D~a Juat a queatioa or two oa the laat 

one. 

to storage 

I could, I'4 like to explain 

tbe aaaver tbere, tbat --

Q. Pleaae do. 

A. -- tbe standards apply to owner• and operators o! 
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~., •torage and disposal treataent facilities. 1 

l -~: .. t.Jaeae -· any one of those f'acilJ.tiea, or for that 

3 aattec, ••7 one of those units, all tbr•• of those 

4 particular activities, or two out of three, could in 

5 fact be occurrinv at so•• point. And that closure as a 

6 particular regulation defioea wbether tbe operation 

7 constitute• a disposal facility in contrast to all other 

8 types of tacilitiea. 

9 And disposal facility, aeaning that haaardoua waste 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

lO 

ll 

reaains there at tbe coapletion of closure. 

So in ay eatiaatioo, although particular activitl,ea 

are .are atorage like than diapoaal like, there isn't 

necessarily a diatinctioa between tbea. 

Q. Have there ever been caaea in your experience 

with EPA, have tbere ever been situation• where 

haaardoua waate baa been disposed of by a particular 

party upon their property, and the aoer~y then coaes 

aloaQ aad saya we want that waste taken off-site? 

Yo• kaov, your Honor, I'll withdraw the question du~ 

the hour and your co-ents befo~:·e. 

All rigbt. All rivbt. 

aJ Roaor. 

J4 

J5 

THB COURT: All riQht. You ••Y step down. 

MR. GRADY: May this witneaa be excused? 
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1 

3 

5 

6 

7 

8 

MR. DBAN: Certainly. 

~ COURT: Y~ab. 

Na. GRADY: Thank you. 

THB COURT: All right. 

We'll adjourn for today and reconvene at nine 

MR. DBANz Thank you, your Honor. 

MR. EDERt Thank you, your Honor. 

• 

9 For purpoaea of planainq, doea your Honor have 

10 anything else scheduled for toaorrov ao we can 

11 

ll 

13 

14 

15 

16 

17 

18 

19 

lO 

ll 

ll 

:l3 

l4 

l5 

anticipate how •any witne••••? a 
THB COURT: We alway• have tbinQa achedwled, ~any 

aentencinga and pleaa, but notbiDQ -- notbing aajor like 

a te•porary restraining order or anytbinv like that. 

MR. BD.Ba 1 . Okay. 

Thank you, your Honor. 

(Proceediaqa adjourned.) 
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